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Prieksvards

Pie lasitajiem ir nonacis kartéjais elektroniskais juridiskais zurnals Socrates, kas
péc bitibas ir jubilejas numurs, jo ir péc kartas divdesmitais. Jaatzist, ka zurnals attistas
un pilnveidojas gan kvalitativi, gan ari kvantitativi. Ir jatama Socrates ieklauto rakstu
internacionalizacija. Autori parstav piecas valstis un savos rakstos analizé daudzveidigo
un interesanto pieredzi tiesisko un sociali politisko jautajumu izpété. Rakstu krajuma
ir ietverts plass problému loks. Autori ir méginajusi vispusigi un dzili apzinat pétamos
jautajumus, un tas ir butiski palielinajis Zurnala apjomu.

Ph.D. Laura Ratniece analizé metodologiski nozimigu jautajumu par starp-
disciplinaritati juridiskos pétijumos. Autore atzist, ka Latvija starpdisciplinari pétijumi
tiesibu zinatneé veél nav plasi izplatiti, tapéc apliko vairakus pamatjautajumus, no kuriem
galvenais — kas tad ir starpdisciplinars pétijums tiesibu zinatné.

Satversmes tiesas priekssédétaja Dr. iur. Sanita Osipova skata problemu, kas tiesibu
zinatné ir maz pétita, t. i., par soditu personu ka valsts stigmatizétu grupu Satversmes
tiesas judikatiira. Autore uzsver, ka Satversmes tiesa ir atzinusi par Satversmei neat-
bilstosam normas, kas soditam personam ierobezo atseviskas tiesibas. Soditas personas
tiek stigmatizétas uz mazu. Tadéjadi, nepamatoti ierobezojot soditu personu ieklausanos
sabiedribas dzivé, sabiedriba sevi nevis pasarga, bet gan apdraud.

Pédéjie divi gadi aizrit Covid-19 ietekmé. Tiesiska aspekta butisks ir problém-
jautajums par lidzekliem, kas tiek izmantoti pandémijas ierobezosanai. Viens no $adiem
radikaliem lidzekliem ir arkartas stavokla ieviesana. Mg. iur. Ieva Bérzina (Latvija) un
Coline Jeancourt-Galignani (Francija) ir pétijusas un salidzinajusas Latvijas, Francijas
un Belgijas valsts arkartas stavokla regulésanas pieredzi. Autores atzist, ka arkartas
stavokla institats un ta tiesiskais reguléjums ir svariga katras valsts nacionalas tiesibu
sistémas sastavdala, jo tas ir mehanisms, kas palidz stiprinat valsts drosibu aréju un
iek$eju briesmu gadijuma. Arkartas stavokla tiesiska reguléjuma Latvija, Francija un
Belgija salidzino$a analize veido priek$nosacijumus nacionala tiesiska reguléjuma piln-
veidei minétaja joma.

Dr. iur. Marta Urbane, Dr. oec. Inna Dovladbekova un Dr. oec. AnZelika Berke-
Berga ir aplukojusas zinama méra ar Covid-19 saistitu problému — taldarba juridiskos
aspektus. Covid-19 situacija, moderno tehnologiju attistiba un jaunu paaudzu ienaksana
darba tirgi veicina to, ka taldarbs ka darba attiecibu veids strauji klaist arvien nozimigaks.
Autores secina, ka planotas izmainas Latvijas Darba likuma attieciba uz taldarbu nerada
tiesisko noteiktibu darba attiecibas arkartas situacijas, tostarp Covid-19 krizé.
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Virkne Socrates $aja krajuma ieklauto rakstu ir aplikotas starptautisko tiesibu,
attiecibu vai sadarbibas problémas. Ph.D. Olenas Agapovas (Ukraina) publikacija atsedz
Ukrainas un Latvijas starptautisko tiesisko sadarbibu. Abu valstu tieslietu ministriju
darbibas analize, kas balstita uz tiesiska reguléjuma, institucionalas struktaras un
vadibas sistéemu izpéti, lavusi identificét galvenas starptautiskas sadarbibas formas
un izdarit batiskus secinajumus. Starptautiska tiesiska sadarbiba starp Latviju un Ukrainu
attistas un pilnveidojas.

Lietuvas jaunie tiesibu zinatnieki Mykolas Kirkutis un Vigintas Visinskis vérs
uzmanibu uz arvalstu spriedumu atzisanas un izpildes problémaspektiem, tostarp uz
sabiedriskas kartibas klauzulas piemérosanu Eiropas Savieniba. Raksta autori analizé
ari sabiedriskas kartibas klauzulas saturu.

Starptautisko tiesibu joma doktora zinatniska grada pretendente Anete Boze
apskata Direktivu 2007/64/EC (t. s. pirmo Maksajumu pakalpojumu direktivu PSD1) un
Direktivu 2015/2366 (t. s. otro Maksajumu pakalpojumu direktivu PSD2) par maksajumu
pakalpojumiem ES iekséja tirgai. Jauna direktiva nodrosina labakas iespéjas integréties
ES maksajumu tirga, paplasina tirgu ar jauna veida maksajumu pakalpojumiem un paver
iespéjas izmantot jaunas tehnologijas $o pakalpojumu sniegsanai.

Uz starptautisko attiecibu un tiesibu segmenta jomu attiecas divi raksti, un tie ir
saistiti ar Kinas Tautas Republikas problematiku. Ta Dr. sc. pol. Gunda Reire pievérsas
Kinas balsosanas praksei ANO Drosibas padomé un tas juridiskajai un politiskajai inter-
pretacijai attieciba pret Siriju. Autore analizé Kinas globalo politiku, mainigo balsosanas
praksi Apvienoto Naciju Organizacijas Drosibas padomé un reakciju uz pilsonu karu
Sirija. Autore secina, ka tas viss ir saistits ar Kinas iek$politikas prioritatém un tas straté-
giskajiem centieniem parveidot globalo parvaldibu. Savukart Rigas Stradina universitates
docétaji Martins Daugulis un Dr. sc. pol. Karlis Bukovskis analizé kognitivo diskursu
un stastijumus par Kinu, Centraleiropu un Austrumeiropu, galvenokart balstoties uz
Kinas prezidenta Sji Dzjinpina véstijumiem.

Lietuvas tiesibu specialisti Audroné Balsiukiené un Remigijus Jokubauskas
skata visnotal specifisku jomu — jaunas un pagaidu finansésanas problémas parstruk-
turésanas procedaras. Autori méginajusi rast atbildi uz jautajumu, vai direktivas par
parstrukturésanu un maksatnespéju, palielinot parstrukturésanas procesu efektivitati
ar pagaidu un jauna finanséjuma reguléjumu, ir saderigas ar parstrukturésanas pro-
cesu mérkiem.

Mg. iur. Diana Bukeévica pievérsas faktisko ipasnieku definésanas problémam
tadam juridiskam personam ka kapitalsabiedribas, asociacijas un nodibinajumi, ka ari
jautajumam par to arvalstu komersantu faktisko ipasnieku noteiksanu, kuri izmanto
filiales un parstavniecibas.

Vairakos Socrates rakstos atbilstosi Rigas Stradina universitates profilam ir apla-
kota medicinas tiesibu tematika. Dr. iur. Ligas Mazures raksta, pamatojoties uz Pacientu
tiesibu likuma nosacijumiem, tiek analizéta pacientu pienakumu butiba. Autore atzist,
ka masdienas tiek pievérsta pastiprinata uzmaniba pacienta pienakumiem arstniecibas
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attiecibas, paplasinot pacientu pienakumu interpretaciju, tadéjadi radot pamatu jauniem
pacienta pienakumiem arstnieciba. Atbilstosa pieeja ir pamatota, jo medicinas tiesibu
konteksta dominé pacientu tiesibu aizsardziba. Jauna tiesibu zinatniece Laura Saberte
ir analizéjusi problému, kas saistita ar pacienta tiesibam sanemt parrobezu veselibas
aprupes pakalpojumus, nemot véra pacientu religiskajai parliecibai atbilstosu arstnie-
cibas metodi. Raksta autore ir veikusi Eiropas Savienibas un nacionalo normativo aktu
un zinatniskas literattras izpéti, kas attiecas uz pacienta tiesibam sanemt parrobezu
veselibas aprupes pakalpojumus un ir saistiti ar tiesibam uz religijas brivibu.

Zinama méra lidzigai tematikai ir veltits jau cits Lauras Sabertes, ka ari
Mg. iur. Daces Tarasovas un Ph.D. Karinas Palkovas raksts par arstniecibas personu
tiesibam paust savu religisko parliecibu darba tiesiskajas attiecibas. Neapsaubami,
arstniecibas personu tiesibas uz religijas brivibu ir vértéjamas ka dala no cilvéktie-
sibam. Autores pilnigi pamatoti secina, ka valstim ir jabat neitralam, sniedzot iespéju
katram individam, tostarp ari arstniecibas personam, pienemt vai nepienemt religiju
atbilstosi savai parliecibai. Minétais jautajums ir izteikti komplicéts un skatits ne
tikai no cilvéktiesibu aspekta, bet ari nemot véra darba tiesisko attiecibu reguléjosos
tiesibu aktus.

Saturiski Joti saistoss ir jaunas tiesibu zinatnieces un psihiatres Marinas Losevicas,
arsta Oskara Bundzas un Ph.D. Ingas Kudeikinas raksts par piespiedu arstésanu ka
valsts parvaldes uzdevumu. Autori analizé tiesiska reguléjuma par piespiedu arsté-
$anu infekcijas slimibu un psihisku traucéjumu gadijuma attistibu un kvalitati Latvija
un pasaulé kops 19. gadsimta. Raksta aplikoti divi interesanti gadijumi — par tifozo
Meériju (Mary Mallon) un nedziedinami psihiski slimo Bavarijas monarhu Ludvigu II.
Abas minétas personas bija apkartéjiem bistamas savu veselibas traucéjumu dé] un
radija smagas sekas sabiedribai. Tas lauj secinat, ka piespiedu psihiatriska arstésana ir
valsts parvaldes uzdevums iekséjas drosibas un cilvéktiesibu aizsardzibas nodro$ina-
$anas joma.

Valsts Policijas koledzas docétajs Maris Vitkovskis analizé jaunas un inovativas
jomas — bezpilota gaisa kugu jeb dronu izmanto$anas — tiesisko regulaciju. Masdienas
krasi pieaug dronu izmantosana daznedazadas jomas, tomér, ka atzimé autors, dronu
izmanto$anas tiesiskais reguléjums atseviskas jomas, pieméram, operativas darbibas
joma, nav pietiekams.

Tiesibu aizsardzibas iestadés viena no praktiski nozimigakajam problémam ir
ierosinato kriminalprocesu risinasana sapratigos terminos, vienlaikus nodrosinot soda
neizbégamibu par veikto nodarjjumu. Tiesibu zinatnu doktora grada pretendents Dainis
Vébers sava pétijuma skata paatrinatas procediras un citu vienkarsotu kriminalprocesu
formu efektivas piemérosanas aspektus, lai nodrosinatu soda neizbégamibu, ka ari atvieg-
lotu tiesibas uz kriminalprocesa izmanto$anu sapratiga termina.

Tiesibu zinatnu doktores Karina Zalcmane un Marina Kamenecka-Usova
sniedz savu ieskatu par visai netradicionalu tému — atbildibu sporta ka neatkarigu juri-
diskas atbildibas veidu. Sporta noteikumu parkapsanas gadijumos visbiezak ir paredzéti
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netradicionali atbildibas veidi un sankcijas (pieméram, diskvalifikacija, liegums piedalities
sporta spélés). Lidz ar to nav visparpienemta viedokla par to, vai sporta atbildiba ir jauns
juridiskas atbildibas veids vai ne.

L.L.M. Edijs Brants apliko maz pétitu teorétiska rakstura problému — parredza-
mibas lomu civiltiesiskas atbildibas aspekta. Autors analizé parredzamibas principu no
dazadiem viedokliem, pieméram, no visparéjas (uz vainu balstitas) atbildibas, ka ari no
stingras atbildibas viedokla.

Socrates rakstu krajuma ir ietverti divi raksti, kas ir saistiti ar noziedzigo nodari-
jumu atklasanas problematiku. Internacionalais autorkolektivs — Latvijas Valsts policijas
Ekonomisko noziegumu apkarosanas parvaldes galvena inspektore Jitlija Liodorova,
Lietuvas Kriminalistikas centra eksperts Marius Barkauskas un Latvijas Universitates
profesore Ruta Sneidere — analizé ekonomikas joma visai specifisku noziegumu
kopumu — aktivu piesavinasanos. Autori pievér$ uzmanibu $o nodarijumu precizai kva-
lifikacijai, kas ir saistita ar piesavinasanas fakta identifikaciju un specifiskam izmeklésanas
darbibam, tostarp ekspertizém, lai nodrosinatu efektivu aktivas piesavinasanas atklasanu.
Ekonomisko noziegumu vidii aktivu piesavinasanos skaits pieaug, lidz ar to raksta autoru
piedavata metodika ir praktiski nozimiga. No praktiska viedokla ne mazak noderiga ir
Igaunijas un Latvijas autoru publikacija par dazadu papillaro rakstu tipu sastopamibas
biezumu igaunu viriesiem un sievietém. Dr. iur. Silvija Kaugia (1gaunija), Dr. iur. Annika
Lall (Igaunija) un Mg. iur. Aelita Zile (Latvija) salidzina pasreizéjo pétijumu rezultatus
ar agrak veikto pétijjumu rezultatiem, kas ir atspoguloti literatara.

Specifiskai un lidz $im nepietiekami izzinatai témai — pazemes dzilu juridiska sta-
tusa definésanai — ir pieveérsies tiesibu zinatnu doktora grada pretendents Karlis Pigéns un
Ph.D. Ivars Kronis. Latvijas Republikas Saeima 2021. gada pienéma grozijumus likuma “Par
zemes dzilém”, kas neapsaubami uzlabos tiesisko situaciju zemes dzilu jautajumos. Tomér
autori atzist, ka kopuma butu javeic konceptualakas un radikalakas izmainas Latvijas
tiesiskaja reguléjuma attieciba uz pazemes dzilém un to derigajam ipasibam.

Rakstu krajums ir apjomigs, ar daudzveidigiem ieskatiem dazadas tiesibu jomas
un apaksnozarés. Raksti atspogulo vairaku valstu tiesiska reguléjuma ipatnibas, institu-
cionalas pieejas, ka ari praktisko pieredzi. Autoru viedokli var sniegt ierosmi diskusijam
un pardomam.

Dr. iur. Andrejs Vilks,
RSU Juridiskas fakultates profesors
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To some extent the anniversary edition (this being the twentieth) of the electronic
legal journal Socrates has reached its readers. It must be acknowledged that it is developing
and improving both qualitatively and quantitatively. The growing internationalisation
of the articles included in Socrates is evident. The authors of the articles represent five
countries, and through their analysis, diverse and interesting experiences in researching
legal and socio-political issues have been covered. The collection of articles encom-
pases a wide range of issues. The authors have tried to comprehensively and deeply iden-
tify the research questions, and this has significantly increased the volume of the journal.

Ph.D. Laura Ratniece analyses a methodologically important issue of interdis-
ciplinarity in legal research. The author admits that interdisciplinary research in law is
not yet widespread in Latvia; therefore, she has considered several basic issues, the main
being what interdisciplinary research in law is.

The Chairman of the Constitutional Court Dr. iur. Sanita Osipova views a problem
that has been little studied in jurisprudence, i.e., convicted persons as a stigmatised group
in the case law of the Constitutional Court. The author emphasises that the Constitutional
Court has declared norms that restrict certain rights of the punished persons to be incon-
sistent with the Satversme. The punished persons are stigmatised for life. Consequently,
by unreasonably restricting participation of punished persons in the life of society,
the society does not protect but rather endangers itself.

The last two years have been passed under the influence of Covid-19. From a legal
point of view, the issue of pandemic control measures is important. One such radical
measure is the imposition of a state of emergency. Mg iur. Ieva Bérzina (Latvia) and
Coline Jeancourt-Galignani (France) have compared the experience of regulating state
of emergency in Latvia, France and Belgium. The authors acknowledge that the institute
of state of emergency and its legal regulation is an important part of every country’s
national legal system, as it is a mechanism that helps to strengthen national security
in case of external and internal threats. Comparative analysis of the legal framework of
the state of emergency in Latvia, France and Belgium creates preconditions for improve-
ment of the national legal framework in the field.

Dr. iur. Marta Urbane, Dr. oec. Inna Dovladbekova and Dr. oec. AnZelika Berke-
Berga have also studied the problem related to Covid-19 - legal aspects of teleworking.
The situation of Covid-19, development of modern technologies and entry of new gen-
erations into the labour market are making teleworking an increasingly important form
of employment. The authors have concluded that the planned changes in the Latvian
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Labour Law regarding telework do not create legal certainty in employment relations in
emergency situations, including the Covid-19 crisis.

A number of articles in this Socrates collection are devoted to issues of international
law, relations or cooperation. The publication of Ph.D. Olena Agapova (Ukraine), for
example, reveals the international cooperation in the field of justice between Ukraine
and Latvia. The analysis of activities of the Ministries of Justice of both countries, based
on the study of legal framework, institutional structure and management systems, has
allowed to identify the main forms of international cooperation and draw important
conclusions. International legal cooperation between Latvia and Ukraine is developing
and improving.

Young Lithuanian law scientists Mykolas Kirkutis and Vigintas Visinskis draw
attention to the problematic aspects of recognition and enforcement of foreign judgments,
including the application of the public policy clause in the European Union. The authors
of the article also study the content of the public policy clause. In the field of interna-
tional law, doctoral candidate Anete Boze discusses Directive 2007/64/EC (i.e. the first
Payment Services Directive PSD1) and Directive 2015/2366 (i.e. the second Payment
Services Directive PSD2) on payment services in the EU internal market. The new direc-
tive provides better opportunities for integration into the EU payments market, expands
the market with new types of payment services, and expands the possibilities to use new
technologies for the provision of these services.

There are two articles in the field of international relations and law related to issues
of the People’s Republic of China. For instance, Dr. sc. pol. Gunda Reire focuses on China’s
voting practices in the UN Security Council and its legal and political interpretation in
relation to Syria. The author analyses China’s global policy, changing voting practices
in the UN Security Council and the response to the civil war in Syria. Her study has led
to a conclusion that all this is related to priorities of the domestic policy of China and
its strategic efforts to transform global governance. However, RSU lecturers Martins
Daugulis and Dr. sc. pol. Karlis Bukovskis analyse narratives of cognitive discourse
about China, Central and Eastern Europe, mainly based on the messages of the Chinese
President Xi Jinping.

Lithuanian legal experts Audroné Balsiukiené and Remigijus Jokubauskas look
at a very specific area - new and interim financing problems in restructuring procedures.
The authors seek to answer the question of whether the Restructuring and Insolvency
Directives, by increasing the efficiency of restructuring processes through interim and
new funding arrangements, are compatible with the objectives of restructuring processes.

Mg. iur. Diana Bukévic¢a addresses the problems of defining beneficial owners
for such legal entities as capital companies, associations and foundations, as well as
the issue of determining the beneficial owners of foreign merchants who use branches
and representative offices.

A number of Socrates articles, matching the profile of Riga Stradins University,
are dedicated to the topic of medical law. In the article by Dr. iur. Liga Mazure, based
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on the provisions of the Law “On the Rights of Patients”, the essence of patients’ obliga-
tions has been analysed. The author acknowledges that nowadays increased attention
is paid to patient’s responsibilities in medical relationship, broadening the interpreta-
tion of patients’ responsibilities, thus creating a basis for new patient responsibilities in
medical treatment. The approach is justified because the protection of patients’ rights
is prevalent in the context of medical law. Laura Saberte, a young legal scientist, has
analysed the problem related to the patients’ right to receive cross-border healthcare
services, taking into account the treatment method in accordance with the patients’ reli-
gious beliefs. The author of the article has researched the European Union and national
laws and regulations and the scientific literature related to the patients’ right to receive
cross-border healthcare and those related to the right to freedom of religion. To a certain
extent, a similar issue has been covered within another article by Laura Saberte as well
as Mg iur. Dace Tarasova and Ph.D. Karina Palkova on the right of medical practi-
tioners to express their religious beliefs in employment relations. There is no doubt that
the right of medical practitioners to freedom of religion must be seen as part of human
rights. The authors rightly conclude that states must be neutral, allowing every individual,
including medical practitioners, to accept or not to accept a religion according to their
beliefs. This issue is extremely complex and is viewed not only from the point of view
of human rights, but also from the perspective of labour law. In terms of content, a very
interesting article has been written by the new legal scientist and psychiatrist Marina
Losevica, doctor Oskars Bundza and Ph.D. Inga Kudeikina on involuntary treatment
as a task of public administration. The authors analyse the development and quality of
the legal framework in Latvia and in the world since the 19" century on involuntary
treatment in cases of infectious diseases and mental disorders. The article provides two
interesting examples - about the typhus Mary Mallon and the terminally ill Bavarian
monarch Ludwig II. Both of these persons were dangerous to others due to their health
problems and had serious consequences for society. This leads to the conclusion that
involuntary psychiatric treatment is a task of public administration in the field of ensuring
internal security and protection of human rights.

Maris Vitkovskis, a lecturer at the State Police College, analyses the legal regulation
of a new and innovative field - the use of unmanned aerial vehicles or drones. Nowadays,
the use of drones in various fields is growing rapidly; however, as the author notes,
the legal regulation of the use of drones in certain areas, such as operational activities,
is insufficient.

In law enforcement institutions, one of the most significant problems in practice
is resolving the initiated criminal proceedings within a reasonable time, while ensuring
the inevitability of punishment for the committed crime. In his research, Dainis Veébers,
a doctoral candidate in law, considers aspects of effective application of accelerated pro-
cedures and other simplified forms of criminal proceedings in order to ensure the inevi-
tability of punishment, as well as to facilitate the right to use criminal proceedings within
a reasonable time.
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Doctor of Laws Ph.D. Karina Zalcmane and Ph.D. Marina Kamenecka-Usova
give their insight into a rather unconventional topic - responsibility in sport as an inde-
pendent form of legal responsibility. In cases of violation of sports rules, non-traditional
forms of liability and sanctions (disqualification, prohibition to participate in sports
games, etc.) are most often provided. Consequently, there is no generally accepted view
as to whether or not sports liability is a new form of legal liability.

L.L.M. Edijs Brants looks at a little-studied theoretical problem — the role of
transparency in civil liability. The author analyses the principle of transparency from
different points of view, for example, from the perspective of general (fault-based) liability,
as well as from the point of view of strict liability.

The collection of articles Socrates contains two articles related to the issue of
crime detection. The international team of authors — Jiilija Liodorova, Chief Inspector
of the Latvian State Police Department for Combating Economic Crimes, Marius
Barkauskas, expert of the Lithuanian Forensic Science Centre and Ruta Sneidere,
Professor at the University of Latvia — analyse a very specific set of crimes in the field of
economics - active embezzlement. The authors pay attention to the precise qualification
of these offenses, which is related to identification of the fact of embezzlement and specific
investigative activities, including examinations, in order to ensure effective detection of
active misappropriation. Among economic crimes, the number of active embezzlement
cases is increasing, thus the methodology proposed by the authors of the article is practi-
cally significant. No less meaningful is the publication by Estonian and Latvian authors
on the incidence of different types of papillary patterns in Estonian men and women.
Dr. iur. Silvija Kaugia (Estonia), Dr. iur. Annika Lall (Estonia) and Mg. iur. Aelita Zile
(Latvia) compare the results of current research with the results of previous research,
reflected in the literature

A specific and hitherto insufficiently researched topic — definition of the legal
status of subterranean depths — has been addressed by a candidate for the degree of
Doctor of Laws Karlis Pigéns and Ph.D. Ivars Kronis. In 2021, the Saeima of the Republic
of Latvia adopted amendments to the Law “On Subterranean Depth”, which will undoubt-
edly improve the legal situation in matters of subterranean depths. However, the authors
acknowledge that, in general, more conceptual and radical changes should be made in
the Latvian legal framework regarding subterranean depths and their useful properties.

The collection of articles is extensive, with diverse insights into different areas
and sub-sectors of law. The articles reflect peculiarities of the legal framework of sev-
eral countries, institutional approaches, as well as practical experiences. The views of
the authors can stimulate discussion and reflection.

Dr. iur. Andrejs Vilks,
Professor at the Faculty of Law
of Riga Stradins University
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Abstract

Even though interdisciplinarity in legal research is not a novelty anymore, it is not
yet that widespread in Latvia. In order to initiate a discussion about using interdiscipli-
narity in legal research, the author suggests that it is necessary to start by looking at key
issues related to interdisciplinarity in law; the main issue being what is interdisciplinary
legal research.

Keywords: interdisciplinarity, legal research.

levads

Starpdisciplinaritate tiesibu zinatné vairs nav jaunums. Starpdisciplinari virzieni,
pieméram, tiesibas un ekonomika, tiesibas un valoda, tiesibas un politika, jau ir nostip-
rinajusi savas pozicijas. Joprojam turpina paradities arvien jaunas nozaru kombinacijas.
Viena no $obrid aktualakajam — tiesibas un tehnologijas (lai gan japiebilst, ka $is virziens
varétu bat multidisciplinars, nevis starpdisciplinars).

Starpdisciplinari pétijumi tiesibu zinatné nenoliedzami klast aizvien popularaki un
pieprasitaki. Biezi konkursos uz doktoranttras studiju vietam tiek prasits, lai pretendenta
pieteiktais pétljuma temats tiktu pétits starpdisciplinari (skatit, pieméram, International
Max Planck Research School for Successful Dispute Resolution in International Law Call
for Applications, 2021). Pétniekam arvien biezak javar apskatit izzinamo jautajumu arpus
savas disciplinas robezam — $is nosacijums palielina iespéjas iegiit finanséjumu pétijjumam
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(Vick, 2004). Var pat apgalvot, ka pastav diezgan siva konkurence starp tradicionalo dok-
trinalo pieeju pétijumiem tiesibu zinatné un starpdisciplinaro pieeju (Gestel, Micklitz,
2014). Turklat, pieméram, Amerikas Savienotajas Valstis, virsroku gust tiesi starpdiscipli-
nara pieeja (Bix, 2012). Ari Latvija jau ir veikti un publicéti vairaki pétijumi ar starpdiscip-
linaram vai multidisciplinaram iezimém (skatit, pieméram, Trels, 2016; Vilks, 2015), tomér
starpdisciplinara pieeja pétijumos tiesibu zinatné Latvija vél nav loti populara. Ievérojot
$o tendenci un pieaugo$o nepieciesamibu arvien vairak izmantot starpdisciplinaritati
pétijumos tiesibu zinatné, Latvija nepieciesams aktualizét $o jautajumu.

Sa raksta mérkis ir noskaidrot, kas ir starpdisciplinars pétijums tiesibu zinatné,
kadas ir “tiesibas un...” iespéjamas kombinacijas, vai tiesibu zinatniekam vispar ir iespé-
jams izmantot citas zinatnu nozares. leskats $ajos jautajumos varétu veicinat izpratni
par starpdisciplinariem pétijumiem un, iespéjams, rosinatu tiesibu zinatniekus biezak
izvéléties $o pieeju savos pétijumos.

Lai sasniegtu raksta mérki, tiek analizétas zinatniskas publikacijas par starp-
disciplinaritati, ka ari skatiti Latvijas Republika spéka esosie normativie tiesibu akti, kas
attiecas uz augstako izglitibu un zinatnisko darbibu.

Rakstam ir tris dalas. Pirmaja dala aplikots starpdisciplinaritates jédziens, ipasu
uzmanibu pievérsot ta noskirsanai no multidisciplinaritates. Otraja dala analizétas
zinatnu nozares un apak$nozares, ar kuram varétu kombinét tiesibu zinatni. Savukart tre-
$aja dala atspogulots starpdisciplinaru pétijumu tiesiskais reguléjums Latvijas Republika.
Publikacijas nosléguma ir batiskakie secinajumi.

Kas ir starpdisciplinars pétijums tiesibu zinatné?

Pirms noskaidrot jédziena “starpdisciplinars pétijums” nozimi, nepieciesams
apskatit citu batisku terminologijas jautajumu. Kada ir atskiriba starp jédzienu “starp-
disciplinars” (anglu valoda interdisciplinary) un “multidisciplinars” (anglu valoda mul-
tidisciplinary)? Dazkart ie jédzieni tiek lietoti, nenoskirot to atskirigo nozimi. Tadéjadi
multidisciplinari pétijumi var nepamatoti tikt saukti par starpdisciplinariem un otradi.
Arijuridiskaja literatara ir noradits, ka praksé multidisciplinars tiek saukts ari par starp-
disciplinaru, un tiek piedavats ari tresais jédziens, kas anglu valoda ir cross-discipli-

= «

nary — latviski to varétu tulkot ka “pardisciplinars” (Zhang, Gao, 2017). Vél janorada,
ka sastopams ari jédziens, kuru varétu latviskot ka “transdisciplinars”, proti, anglu val.
transdisciplinary (Craiovan, 2019). Tapéc batiski ir noskaidrot, vai pastav atskiriba starp
jédzienu “starpdisciplinars” un “multidisciplinars”. Ja atskiriba pastav, tad janoskaidro,
kada ta ir. Savukart jédzienu cross-disciplinary un transdisciplinary detalizéts skaidrojums
varétu bat cita pétjjuma temats.

Pirmaja bridi varétu $kist, ka galvena atskiriba starp jédzienu “starpdisciplinars”
un “multidisciplinars” ir ta, ka “starpdisciplinars” ietver divas disciplinas, bet “multi-
disciplinars” — vairak neka divas. Ta tomér nav.
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Jédzienam “multidisciplinaritate” ir dazadi skaidrojumi. Ta, pieméram, tas tiek
raksturots ka “pieeja, kurai nav parak striktas metodologijas” (Szmodis, 2012), un ka
“pamata limena sadarbiba starp disciplinam”. Savukart “starpdisciplinaritate” visparigi,
nevis konkréti tiesibu zinatné, tiek skaidrota ka “zinasanu kombinacija no vairakam
dazadam specialitatém” (Brewer, 1999). Tatad atskiriba starp siem jédzieniem mekléjama
galvenokart metodologija, nevis iesaistito zinatnu nozaru skaita.

Detalizétu jédzienu salidzinajumu ir sniegusas Kristine Medne un profesore Tatjana
Muravska, noradot, ka multidisciplinara pieeja nozimeé “dazadu disciplinu zinasanu /
metozu izmanto$anu un nereti ari pretstatisanu, lai apskatitu kadu jautajumu / tému no
dazadu disciplinu perspektivam” (Medne, Muravska, 2012). Savukart “starpdisciplinaras
pieejas pamata ir disciplinu teoriju un metodologiju apvienosana, ari integracija, un tai
raksturiga disciplinu robezu parskatisana un to parkapsana” (Medne, Muravska, 2012).

Starp Siem jédzieniem tiesam pastav buitiska atskiriba. Lai to ilustrétu un apskatitu
tiesibu izglitibas un zinatnes konteksta, ka pieméru var minét starptautiskas precu tirdz-
niecibas tiesibas. Tas var studét, izmantojot gan multidisciplinaru, gan ari starpdiscip-
linaru pieeju, proti, izmantojot multidisciplinaru pieeju, papildus starptautiskas precu
tirdzniecibas tiesiskajam reguléjumam varétu apgut ari tirdzniecibas ekonomiskos
pamatus. Tatad konkréts temats tiktu apskatits no dazadu disciplinu perspektivas. Savu-
kart, izmantojot starpdisciplinaru pieeju, varétu, pieméram, vértét tiesiska reguléjuma
efektivitati vai ietekmi uz izmaksam, kas saistitas ar darijumiem. So pieméru labi ilustré
raksts Comparative Efficiency in International Sales Law (DiMatteo, Ostas, 2011), kura
tiek analizéeta ANO Konvencijas par starptautiskajiem precu pirkuma—pardevuma ligu-
miem atsevisku normu efektivitate.

Jedzienam “starpdisciplinars pétijums tiesibu zinatné” nav vienotas definicijas.
Tiesibu zinatniekiem ari $a jédziena izpratne ir dazada. Turklat $a jédziena vienotu
izpratni apgrutina ari tas, ka tiesibu zinatnieki, rakstot par starpdisciplinaritati vai to
piemeérojot, biezi vien to nemaz nedefiné. Tadé] pétnieciska darba lasitajam ir rapigi
jastude attiecigaja pétijuma izmantota metodologija, lai izprastu, ka tiesi konkrétaja darba
ir piemérota starpdisciplinaritate un ka to ir izpratusi pétijuma autori.

Lai identificétu jédziena “starpdisciplinars pétijums tiesibu zinatné” vienojo$os
elementus, tika skatitas vairakas publikacijas, kuras $is jédziens ir definéts vai skaid-
rots. Vendija Srama (Wendy Schrama), pieméram, starpdisciplinaru pétijumu tiesibu
zinatneé raksturo ka tadu, kura “inkorporéti elementi no nejuridiskam disciplinam”
(Schrama, 2011). Savukart Deivs Ouens (Dave Owen) un Karoline Nobleta (Caroline
Noblet) ir noradijusi, ka starpdisciplinara pétijuma tiesibu zinatné ir batiski pielietot
zinasanas un metodologiju no citam akadémiskam disciplinam, nevis tikai izmantot
primaros un sekundaros tiesibu avotus (Oven, Noblet, 2014). Matiass Sims (Mathias
M. Siems) starpdisciplinaros pétijumus tiesibu zinatné, kuru pamata ir juridisks pét-
nieciskais jautajums, iedala divas kategorijas — pamata un augstaka limena starpdiscip-
linaros pétijumos —, kuru pamata ir izvéléta metodologija. Pétijjumi, kuros disciplinas
tiek noskirtas, ir ieklauti pamata starpdisciplinaritates kategorija (manuprat, tie atbilst
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ieprieks aprakstitajam multidisciplinaru pétijumu skaidrojumam). Savukart augstaka
limena starpdisciplinarie pétijumi ir tie, kuri “integré zinatniskas metodes juridiskaja
domasana” (Siems, 2009).

Ievérojot ieprieks minéto skaidrojumu kopigas iezimes, starpdisciplinaru pétijumu
tiesibu zinatné varétu raksturot ka pétijjumu, kura pamata ir juridisks pétnieciskais jau-
tajums un kura ir inkorporéti elementi, pieméram, teorijas vai metodes, no kadas citas
zinatnu nozares vai apaksnozares. Butiski ir uzsveért, ka dominéjosai pétijuma dalai jabat
piederigai tiesibu zinatnei, proti, pétijuma ietvaros galvenokart javeic juridiska analize un
japiemero juridiskas pétniecibas metodes. Savukart starpdisciplinaritatei ir sekundara
vai papildinosa loma. Ja izradas, ka kada cita disciplina, nevis tiesibu zinatne, dominég,
tad, visticamak, tas vairs nav pétijums tiesibu zinatné.

Starpdisciplinara pieeja “tiesibas un ...”

Pétot So tematu, vél janoskaidro, kadas ir starpdisciplinaro pétijumu tiesibu zinatné
iespéjas. Kadas citas nozares varétu iesaistit, veicot juridiskus pétijumus? Seit jau tika
minétas dazas no iespéjam, pieméram, tiesibas un ekonomika, tacu tas nebtt nav vienigas.
Lai gatu pilnigaku prieksstatu par starpdisciplinaritates iespéjam, nepieciesams izprast
zinatnu nozaru klasifikaciju un tiesibu zinatnes vietu taja.

Saskana ar Latvijas zinatnes nozaru un apaksnozaru klasifikaciju tiesibu zinatne
ir socialo zinatnu apaksnozare. Citas socialo zinatnu apak$nozares ir, pieméram, poli-
tikas zinatne un ekonomika — sk. 1. att. (Noteikumi par Latvijas zinatnes nozarém un
apaksnozarém, 2018).

Si Klasifikacija ir veidota, balstoties uz OECD sagatavoto Fraskati rokasgramatu
Frascati Manual (Latvijas Republikas Izglitibas un zinatnes ministrija, 2020), saskana
ar kuru zinatnu nozaru un apaksnozaru klasifikacija ir veidota, izmantojot vairakus, ari
$os, elementus:

o zinasanu avots;

« pétniecibas objekts;

» metodes;

« pieméro$anas joma (Frascati Manual, 2015).

Ievérojot to, ka starp zinatnu nozares apak$nozarém pastav zinama lidziba, var
secinat, ka vajadzétu but iespéjamam veikt starpdisciplinarus pétijumus vienas zinatnu
nozares ietvaros. To ari apliecina jau pastavosie starpdisciplinaro pétijumu tiesibu zinatné
virzieni (pieméram, tiesibu un ekonomikas, tiesibu un politikas).

Pienemot, ka starpdisciplinarus pétijjumus tiesibu zinatné var veikt socialo zinatnu
ietvaros, nakamais solis bttu apsvért, vai var kombinét tiesibu zinatni ar kadas citas
zinatnu nozares (kas nav starp socialajam zinatném) apaksnozari un cik “savienojamas”
butu dazadas zinatnu nozares un apaksnozares. Jau pasreiz pastav vairaki atziti starp-
disciplinari virzieni, pieméram, tiesibu un valodas un tiesibu un literataras, tapéc var
secinat, ka tiesibu zinatni ir iespéjams kombinét ari ar humanitaro un makslas zinatnu
apaksnozarém.
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To apliecina ari citi starpdisciplinarie — tiesibu un véstures un tiesibu un filoso-
fijas — virzieni, ievérojot, ka vésture un filozofija ari ir humanitaras zinatnes.

Gratak batu savienot tiesibu zinatni ar kadu no, pieméram, dabaszinatnu vai lauksaim-
niecibas zinatnu apaksnozarém. Sobrid drosi vien ir griti iztéloties tiesibu un kimijas starp-
disciplinaro virzienu, tacu nevar noliegt, ka nakotné ari tads varétu tikt attistits. Taja pasa laika
janorada, ka $ada nozaru kombinacija, iespéjams, multidisciplinara pieeja varétu but realaka.

Tiesibu zinatniekam, domajot par iespéjamo starpdisciplinaritati sava pétijuma,
vajadzétu apsvert, vai izvélétais starpdisciplinarais virziens ir vienlidz piemérojams
visam tiesibu zinatnes apak$nozarém. Balstoties uz saviem personigajiem novérojumiem,
domaju, ka tiesibu un ekonomikas starpdisciplinarais virziens loti labi var saderét ar priva-
tajam tiesibam, jo ipasi ar ligumtiesibam, tacu tikpat veiksmigi Sis virziens piemérojams
publisko tiesibu pétijumiem. Savukart tiesibu un politikas starpdisciplinarais virziens
piemérotaks buatu valsts tiesibu pétijumiem.

Domajot par iespéjamam tiesibu un... kombinacijam, janem véra, ka katrai zinatnu
nozarei ir sava pieeja akadémiskiem pétijumiem un metodologijam un tiesibu zinatnieku
uzdotie pétnieciskie jautajumi atskiras no citu socialo zinatnu pétnieciskajiem jautajumiem
(Cryer, Hervey, Sokhi-Bulley, Bohm, 2011). Vienmeér pirms starpdisciplinara pétijuma
uzsaksanas kada tiesibu un... virziena ir nepieciesams rapigi iepazities ar otra nozaré
pielietoto metodologiju. Noderigi batu apsvért frazes “tiesibas un...” nozimi. Dzeks Balkins
(Jack M. Balkin) ir noradjjis, ka i ir paradoksala fraze, kura uzsverts tas, ka tiesibu zinatne
vienlaikus ir gan atvérta citam zinatném, gan ari turpina sevi noskirt no tam (Balkin, 1995).

Lidz ar to tiesibu zinatniekam, uzsakot starpdisciplinaru pétijumu, javeic meto-
dologiski apsvérumi attieciba uz to, cik daudz konkrétais pétijums bus “atvérts” citai
disciplinai.

Vai tiesibu zinatniekam ir iespé&jams
piemérot citas zinatnu nozares?

Zinatniekam, kur$ potenciali vélétos veikt starpdisciplinaru pétijumu, varétu ras-
ties Saubas, vai $ads pétijums tiks atzits un pienemts un vai tas negativi neietekmeés vina
autoritati. Saubu pamata varétu bat apstaklis, ka lielakoties zinatniekiem ir izglitiba
un specializacija viena konkreéta zinatnu nozaré (sa raksta konteksta — tiesibu zinatné).
Lidz ar to, pieméram, pétijumi tiesibu zinatné, kurus veicis tiesibu zinatnieks un kuros
integréti elementi no citam zinatnu nozarém, varétu radit Saubas par pétijuma kvalitati
un uzticamibu, jo ka gan persona bez izglitibas attiecigaja zinatnu nozaré var piemérot
$is nozares elementus, pieméram, metodes, teorijas. Sads arguments biezi tiek izmantots,
lai kritizétu starpdisciplinarus pétijumus tiesibu zinatné (Nkansah, Chimbwanda, 2016).

Lai kliedétu sada veida saubas, pirmkart, nepieciesams noskaidrot, kads ir starp-
disciplinaru pétijumu tiesiskais pamats ($a raksta ietvaros — Latvijas Republika). Otrkart,
nepieciesams identificét iespéjamos argumentus, kas atspékotu pret starpdisciplinariem
pétijumiem vérstus apgalvojumus.
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Latvijas Republika starpdisciplinaru pétijjumu veiksana netiek tiesi reguléta, tomér,
izpétot attiecigos normativos aktus, var secinat, ka $ada pieeja ir pielaujama un ka starp-
disciplinarus pétijumus var veikt ikviena persona. Zinatniskas darbibas likuma 8. panta
pirmas dalas 1. punkta paredzéts: “Zinatniekam ir tiesibas brivi izvéléties zinatnisko
pétijumu virzienu un metodes” (Zinatniskas darbibas likums, 2005). Tas izriet arl no
Augstskolu likuma 6. panta pirmaja dala nostiprinata akadémiskas brivibas principa un
6. panta tresas dalas, kas akadémiskajam personalam lauj izvéléties pétijjumu tematus un
virzienu (Augstskolu likums, 1995). Tatad pirmais arguments par labu starpdisciplinaru
pétijumu veiksanai ir akadémiskas brivibas princips.

Vél vienu argumentu par labu starpdisciplinariem pétijumiem var atrast Ministru
kabineta 2017. gada 13. janija noteikumos Nr. 322 “Noteikumi par Latvijas izglitibas klasi-
fikaciju” (Noteikumi par Latvijas izglitibas klasifikaciju, 2017). Saskana ar o noteikumu
pielikuma pievienoto tabulu Nr. 2 “Latvijas kvalifikaciju ietvarstruktiaras (LKI) limenim
atbilsto$o zinasanu, prasmju un kompetencu apraksti” magistra limena studentiem jaspéj
paradit zinasanas, kuras “nodrosina pamatu radosai domasanai vai pétniecibai, taja skaita
darbojoties dazadu jomu saskaré”. Savukart doktoranttras limeni students parvalda “pét-
niecibas metodologiju un masdienu pétniecibas metodes attiecigaja zinatnes nozaré vai
profesionalaja joma un dazadu jomu saskaré”. Tadéjadi var secinat, ka, iegiistot magistra
gradu, personai ir jaspéj vismaz apzinaties starpdisciplinaritati vai multidisciplinaritati
(varbut to vél pilna apmeéra nepielietojot). Savukart, iegtstot doktora gradu, starpdiscipli-
naritate vai multidisciplinaritate japarvalda jau metodologijas limeni. Tadéjadi toposajam
tiesibu zinatniekam jau studiju laika ir jarékinas ar to, ka jaspéj darboties arpus savas
nozares robezam, t. i., “dazadu jomu saskareé”.

Attieciba uz iespéjamo kritiku par pétijuma kvalitati un uzticamibu janorada, ka
Zinatniskas darbibas likuma 7. panta pirmaja dala ir nostiprinats zinatnieka atbildibas
princips, proti, “zinatnieks atbild par savu zinatnisko pétijumu rezultatu objektivitati
un par saviem secindjumiem, kas izdariti, pamatojoties uz $iem rezultatiem”. Tatad
vienigais kritérijs tam, vai zinatnieks var veikt starpdisciplinarus pétijumus, varétu bt
zinatnieka pasa subjektivais vértéjums, vai vinam ir pietiekamas zinasanas cita zinatnu
nozaré vai apaks$nozaré, lai tas elementus piemeérotu savam pétijumam tiesibu zinatné.
Roberts Kramers (Robert Kramer) ir noradijis, ka, visticamak, ir vajadzigs pétnieks ar
labam zinasanam vairakas disciplinas, lai veiktu starpdisciplinaru pétijumu, tacu tas
nenozimé, ka butu vajadzigs akadémisks grads katra disciplina (Kramer, 1959). Ari
Matiass Bodigs (Matyas Bodig) ir paudis lidzigu viedokli (Bodig, 2015). Tatad tiesibu
zinatniekam ir iespéjams, pieméram, pasmacibas cela apgut nepiecieSsamas zinasanas
kada cita zinatnu nozaré vai apaksnozaré, lai tas varétu izmantot, veicot starpdisciplinaru
pétljumu tiesibu zinatné.

Pastav viedoklis, ka tiesibu zinatnieki, izvéloties lietot tradicionalo, t. i., doktrinalo
pieeju, tomér izmanto elementus ari no citam disciplinam. Pieméram, “pétot un inter-
pretéjot juridiskos materialus, pétniekiem japalaujas uz vésturi un lingvistiku” (Taekema,
van der Burg, 2015). Ta ka interpretacija ir juridisko pétijumu neatnemama sastavdala,
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var secinat, ka katrs tiesibu zinatnieks kaut nedaudz savos pétijumos jau ieklauj starp-
disciplinaru aspektu. Piemérojot, pieméram, gramatisko interpretacijas metodi, tiek
pielagoti tiesibu un valodas starpdisciplinara virziena elementi. Varbut sis apstaklis var
kalpot ka iedrosinajums tiesibu zinatniekiem izpétit tiesibu un valodas starpdisciplinaro
virzienu un to lietot daudz plasak.

Vél janorada, ka biezi vien zinatniskaja darba formulétajam pétamajam jautajumam
nepieciesama starpdisciplinara pieeja, lai to vispusigi izzinatu. Tatad to ne tikai var
lietot, bet pat nepieciesams piemérot. Ta, pieméram, ja tiktu lietota tiesibu un ekono-
mikas starpdisciplinara pieeja, vispusigaki, saturiski dzilaki butu tie pétnieciskie darbi
(atbilstigi novérotajam $adu darbu ir daudz, it ipasi studentu izstradato), kuru meérkis
ir salidzinat tiesiskos reguléjumus dazadas valstis attieciba uz kadu konkrétu juridisku
jautajumu, lai noteiktu, kurs reguléjums ir efektivaks, pieméram, palielina darijumu
efektivitati, — jédziens “efektivitate” tiesibu un ekonomikas konteksta (anglu valoda —
efficiency, nevis effectiveness) ekonomika tiek plasi lietots un ir daudz pétits. Tas nozimé,
ka tiesibu normu efektivitates analize un salidzinasana jasak ar efektivitates definésanu.
Lai to izdaritu, bez ekonomikas teorijas buis grati iztikt. Lidz ar to, formuléjot $ada veida
pétnieciskos jautajumus, pétniekam javar darboties arpus savas disciplinas — tiesibu
zinatnes — robezam.

Secinajumi

1. Starpdisciplinaram pétijumam tiesibu zinatné nav vienotas definicijas, tacu
tam raksturigas $adas pazimes: tas ir pamata juridisks pétijums, kura inkor-
poréti elementi, pieméram, teorijas un metodes, no citam zinatnu nozarém vai
apaksnozarém. Turklat ir batiski, ka dominéjosai pétijuma dalai jabut piederigai
tiesibu zinatnei, proti, pétijuma galvenokart javeic juridiska analize un japieméro
juridiskas pétniecibas metodes. Savukart starpdisciplinaritatei ir sekundara
vai papildino$a loma. Ja izradas, ka kada cita disciplina, nevis tiesibu zinatne,
domineg, tad tas, visticamak, vairs nav pétijums tiesibu zinatné.

Lai veiktu starpdisciplinaru pétijumu, tiesibu zinatni ka socialo zinatnu apaks-

nozari var kombinét ar citam socialo zinatnu, ka ari humanitaro un makslas

zinatnu apaksnozarém. Tiesibu zinatnes kombinésana ar citam zinatnu nozarém,
pieméram, ar dabaszinatném, drizak batu multidisciplinars, nevis starpdiscip-
linars pétijums.

3. Latvijas Republika zinatniekiem nav tiesisku ierobezojumu starpdisciplinaru
pétijjumu veik$anai. Vienigais kritérijs tam, vai zinatnieks var veikt starpdis-
ciplinarus pétijumus, ir zinatnieka pasa subjektivais vértéjums, vai vinam ir
pietiekamas zinasanas cita zinatnu nozaré vai apaksnozaré, lai tas elementus
piemérotu savam pétijumam tiesibu zinatné.

N
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Abstract

The research aims to analyse the case law of the Constitutional Court in respect
to restrictions on the fundamental rights of convicted individuals in correlation with
society’s views of convicts. To do so, along with the methods of legal science, i.e., analysis
of legal provisions and case law, the research uses sociological concepts, methods, and
sources. The fundamental rights of an individual require that the State protects every
individual’s human dignity in equal measure. However, even modern-day society still
stigmatises particular groups of individuals, restricting their rights without good reason.
The case law of the Constitutional Court of Latvia marks convicted individuals as
a stigmatised group with limited rights. In the cases analysed in the research, not even
the minimum standards of fundamental rights protecting personal privacy were applied
to persons serving a sentence for serious offences, with no individual assessment provided
for, because society’s opinion, among other things, denies prisoners such fundamental
rights. Furthermore, a part of the convicted individuals suffers a life-long stigma as they
keep being restricted in their rights — e.g., rights to employment or to family life — even
after the conviction has been expunged. The State has to realise if it limits possibilities for
convicted individuals to lead a legitimate life enjoying full rights, probability of repeated
offences by such individuals will be higher. By unreasonably restricting inclusion of
convicted individuals in its life, society endangers rather than protects itself.

Keywords: human dignity, equality, stereotypes, stigma, convicted individual.
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levads

Satversmes tiesas judikattira ir ka spogulis, kura atainojas Latvijas valsts un sabied-
riba. Arl pédéjo gadu judikatiira iezimé tendences, kas lauj vértét Latviju ka demokratisku
un tiesisku valsti. Lai gan izskatito lietu klasta bijusas ari ar valsts parvaldi un varas dalisanu
saistitas lietas, tomér lielaka dala no apstridétajam normam skara pamattiesibu jautajumus.

Vértéjot Satversmes tiesa pedéja laika izskatito lietu klastu, atklajas kopsakariba —
daudzas lietas ir tikusas vértétas tiesi tadas tiesibu normas, kas skar personu grupas,
kuras Ipasi asi var izjust jebkuru tiesibu aizskarumu. Tie ir bérni, seniori, personas ar
ipasam vajadzibam, triicigas personas, maznodrosinatie, ieslodzitie, soditas personas u. c.
Tapat tikusas vértétas minoritasu — gan nacionalo, gan seksualo — tiesibas. Satversmes
tiesa izskatito jautajumu loks ir plass, tacu $aja pétijjuma uzmaniba tika vérsta uz cilvéka
cienas nodrosinasanu, ievérojot vienlidzibas principu, un tika vértéts, ka tiek nemtas véra
sabiedribas vismazak aizsargato grupu tiesibas.

Pétijums ir veikts starpdisciplinari, proti, lidz ar jurisprudences metodém pielie-
tojot analizé sociologijas konceptu par noteiktas socialas grupas stigmatizésanu, un lidz
ar tiesibu avotiem pétijuma ir izmantota latviesu folklora un socialajos medijos paustie
viedokli, kas ilustré noteiktas grupas — soditu personu — stigmatizésanu.

Cilveka cienas juridiskie kriteriji

Lidz ar tiesiskas valsts nostiprinasanu aug ari prasibas, kas tiek izvirzitas val-
stij cilvéka cienas aizsardzibai. Tapéc jo vairak Latvija tiek nostiprinata demokratija un
tiesiskums, jo aktualaka klast cilvéka cienas aizsardziba. Prasiba ievérot un aizsargat
cilvéka cienu ir saistosa likumdevéjam, pienemot ikvienu jaunu tiesibu normu. Cilvéka
cienas aizsardziba ir jaliek pamata visai tiesibu sistémai, jo ta ir noteikts gan Latvijas
Republikas Satversmé (turpmak — Satversme), gan Eiropas Savienibas tiesibas un Latvijai
saisto$as starptautiskas tiesibas. Tie$i vértéjot apstridétas normas no cilvéka cienas ka
konstitucionalas veértibas, visparéja tiesibu principa un cilvéka pamattiesibas izvirzi-
tajam prasibam, Satversmes tiesa pédéjo gadu laika ir risinajusi butiskakos jautajumus,
tostarp par garantéta iztikas minimuma apméru! un homoseksualu paru tiesibam uz
savas gimenes juridisku, socialu un ekonomisku aizsardzibu.?

Eiropas kultartelpa cilvéka cienas koncepts ir veidojies péctecigi, sakot no anti-
kajiem laikiem, lidz ar izpratni, ka ikviena persona ir vértiba pati par sevi un tai piemit
neatnemamas dabiskas tiesibas. Si izpratne, kas saknojas kristigaja étika un tikusi attis-
tita daudzu paaudzu filosofu darbos, secigi nonak lidz atzinai, ka ikvienam cilvékam ir
neatnemamas tiesibas uz dzivibu, brivibuy, lidztiesibu u. tml. Lidz ar orientaciju uz cilvéka
cienu uzmanibas centra tiek novietots konkréts cilvéks ka individs sev lidzigo kopiena, lai

1 Satversmes tiesas 2020. gada 25. janija spriedums lieta Nr. 2019-24-03.

2 Satversmes tiesas 2020. gada 12. novembra spriedums lieta Nr. 2020-33-01; Satversmes tiesas
2021. gada 8. aprila spriedums lieta Nr. 2020-34-03.
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izvairitos gan no parmeériga individualisma, gan kolektivisma strupceliem.? Masdienas
Eiropas tiesibpolitiskaja doktrina ir skaidri definéts, ka cilvéka ciena ir ikvienam cilvékam
piemitosa, neatnemama, garigi tikumiska beznosacijuma veértiba.* No tas izriet virkne
cilvéka tiesibu: visi cilvéki ir lidztiesigi, un ikvienam piemit tadas pamattiesibas, kuras
neviens nedrikst atnemt.® So tiesibu isteno$anu nedrikst ietekmét ne personas izcelanas,
ne dzimums, ne vecums, ne religiska parlieciba, ne tautiba, ne seksuala orientacija, ne
pilsoniba, ne pasaules uzskats vai politiskie uzskati.®

Tadéjadi cilvéka ciena ka tiesibu norma liek izvirzit valstij divas pamatprasibas:
respektét personas brivibu un garantét lidztiesibu, nepielaujot diskriminaciju. Saja
pétijuma uzmaniba tika vérsta uz lidztiesibas aspektu, jo neviena persona savu brivibu
nevar baudit, ja tiek ierobezota lidztiesiba. Jirgens Habermass (Jiirgen Habermas, 1929)
ir secinajis: “Cilvéka cienas jédziens ir veicinajis kompromisu funkcijas, jo ir neitrali-
z&jis neparvaramas atskiribas [sabiedriba), specificéjot un paplasinot cilveka tiesibas.””
Tadéjadi, Istenojot cilvéka cienas aizsardzibu, ir tikusi paplasinata gan cilvéka briviba,
ko garanté pamattiesibas, gan ari lidztiesiba, veidojot ieklaujosu sabiedribu, kura tiek
mazinatas sabiedribas grupu iekséjas pretrunas.

Sabiedriba visupirms pastav ka tas loceklu savstarpéjo attiecibu, tostarp tiesisko
attiecibu, veidots tikls,® kura ikvienas personas brivibas un tiesibas saskaras un mijiedar-
bojas ar citu personu brivibam un tiesibam, veidojot blivu savstarpéjo tiesibu, pienakumu
un atbildibas sistému. Tas nozimé, ka jau pati sabiedribas loceklu attiecibu butiba ierobezo
ikvienas personas brivibu, jo ta istenojama vienigi saskarsmeé ar citiem sabiedribas locek-
liem. 20. gadsimta gaita butiski mainijas izpratne par valsti un sabiedribu, tacu visupirms
par to, kas ir pilntiesigs pilsoniskas sabiedribas loceklis. Nemitigi paplasinajas lidztie-
sigo, proti, to cilvéku, kas bauda cilvéka cienu, loks. Lidztiesibu ieguva sievietes, etniskas
minoritates, dazadu religiju un adas krasas cilvéki, lidz pakapeniski izveidojas masdienu
multikulturala pilsoniska sabiedriba, kura valda prasiba péc vienlidzibas, ka ari diskri-
minacijas aizlieguma princips.® Pastavosas Rietumu sabiedribas paradokss —, no vienas
puses, ir ievérojami audzis ikvienai personai noteikto brivibu skaits, un to saturs ir kluvis
aizvien plasak istenojams. No otras puses, $is brivibas istenosanas rezultata izveidojas

3 Fogels, B. (2007). Centra: cilvéka ciena. Kristigi atbildiga politiska riciba. Kristiga étika ka palidziba
orientdcijai. Riga: Konrada Adenauera fonds, 17-18.
4 Creifelds, C. (1994). Rechtswirterbuch. Miinchen: C. H. Beck, 779.

5 Fischer, J. (2006). Menschenwiirde und Staatsnotstand. In Menschenwiirde in der siikularen
Verfassungsordnung: rechtswissenschaftliche und theologische Perspektiven. Hrsg. Petra Bahr, Hans
Michael Heinig. Mohr Siebeck, 239-240.

6 Levits, E. (2011). 91. panta komentars. No: Latvijas Republikas Satversmes komentari. VIII nodala.
Cilvéka pamattiesibas. Zin. vad. R. Balodis. Riga: Latvijas Véstnesis, 78—79.

7 Habermass, J. (2013). Par Eiropas konstitiiciju. Riga: Zinatne, 22.
8 Luhmann, N. (1968). Zweckbegriff und Systemrationalitit. Tiibingen: J. C. B. Mohr, 125.

9 Levits, E. (2011). 91. panta komentars. No: Latvijas Republikas Satversmes komentari. VIII nodala.
Cilvéka pamattiesibas. Zin. vad. R. Balodis. Riga: Latvijas Véstnesis, 78—79.
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sadrumstalota, multikulturala sabiedriba, kura cilvékiem jamacas ar iecietibu izturéties
pret tas loceklu atskirigo kultiru ipatnibam.'© Jau 20. gadsimta saikuma, kad saka ieziméties
minétas tendences, ASV Augstakas tiesas tiesnesis Olivers Vendels Holms (Oliver Wendell
Holmes Jr., 1841-1935) formuléja atzinu: “Katram cilvékam ir tiesibas darit visu, ko vin$
vélas, ja vien vin$ netraucé kaiminiem baudit lidzigas tiesibas.”!! Ta nu sanak, ka jo vairak
brivibas baudam meés pasi, jo vairak brivibas mums ir pienakums dot citiem. Tas nosaka
jaunus pienakumus ari valstij, jo brivu, lidztiesigu personu veidota multikulturala sabied-
riba tiesibu sistémai ir jabut elastigai, lai garantétu ikvienas personas brivibu.!? Ikvienas
personas cilvéka cienas istenosana ir iespéjama tikai ieklaujosa lidztiesigo sabiedriba,
kura tas ievérosanu sekmé valsts, izveidojot un uzturot atbilstosu tiesibu un tiesu sistému.

Miusdienu demokratiska tiesiska valsts vairs nav vairakuma vara, kas dikté savus
noteikumus mazakumam, bet gan multikulturalas sabiedribas politiska organizacija, kas
aizstav ikvienas personas brivibu un lidztiesibu. Jau 20. gadsimta otraja pusé Rietumu tie-
sibu doktrina nostiprinajas doma, ka tiesibas ir socialais kompromiss, ko tautas legitimeéti
parstavji — parlamentariesi —, noforméjot tiesibu normu forma, padara visparsaistosu,?
bet likumdevéja ricibas brivibu ierobezo visparéjie tiesibu principi un konstitacija, ka ari
starptautiskas saistibas.!

Juridiski prasiba péc vienlidzibas ir skaidra un saisto$a, tomér Satversmes tiesa
iesniegtie pieteikumi atklaj, ka ne visi ir vienlidz lidztiesigi un ne visi tiek laipni gaiditi
ieklaujosa sabiedriba, kas Latvija tiek stiprinata, lai iedzivinatu Satversmes prasibam
atbilsto$u demokratisku tiesisku valsti, kura tiek ievérota ikvienas personas ciena. Ja batu
jaizveélas zimigakais citats no 2020. gada pienemtajiem Satversmes tiesas spriedumiem,
kas raksturo visas judikatiiras ievirzi, tas batu:

“Ar cilvéka cienas principu nav savienojams uzskats, ka viena cilvéka cienai varétu bt
mazaka vértiba neka cita cilvéka cienai. Cilvéka cienas princips nelayj valstij atteikties no
pamattiesibu nodrosinasanas noteiktai personai vai personu grupai. Sabiedriba pastavosi
stereotipi nevar kalpot par konstitucionali attaisnojamu pamatu noteiktas personas vai
personu grupas pamattiesibu liegsanai vai ierobezosanai demokratiska tiesiska valsti.”1®

Ta ir jaunakas judikataras esence: cilvéka ciena balstita ikvienas personas pas-
noteiksanas tiesiba, kas jaievéro ne tikai valstij, bet ar1 sabiedribai. Lai to sasniegtu, ir
japéta sabiedriba valdosie stereotipi, to noturiba un juridiskas sekas.

10 Diez-Medrano, J. (2007). Nationalism, Ethnic Conflict and Democratic Govarnance. In Democracy
and Human Rights in Multicultural Societies. M. Koenig, P. De Guchteniere (Eds.). Hampshire,
Burlington, Ashgate, 22-24.

11 Lehman, J., Phelps, S. (2005). West’s Encyclopedia of American Law. Michigan: Thomson/Gale, 510.

12 Cotterrell, R. 2018. Sociological Jurisprudence. Juristic thought and social inquiry. London, New
York: Routledge, 75—88.

13 Horn, N. (2007). Einfiirung in die Rechtswissenschaft und Rechtsphilosophie. 4. Auflage. Heidelberg,
C. F. Miller, 76— 77.

14 Rezevska, D. (2015). Visparéjo tiesibu principu nozime un pieméroiana. Riga: Daiga Rezevska, 39-46.
15 Satversmes tiesas 2020. gada 12. novembra spriedums lieta Nr. 2019-33-01.
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Sabiedribas stereotipi un atsevisku socialo grupu
stigmatizésana

Sabiedribas locekli veido tadas savstarpéjas attiecibas, tostarp tiesiskas, kadas tiek
atzitas par pareizam un pielaujamam konkrétas sabiedribas kolektivaja apzina. “Gimene,
valsts un pasas sabiedribas organizacija, pielietotie sodi un slégtas vienosanas ir to ideju
turpinajums, kas sabiedriba valda par sabiedribu, valsti, tiesiskumu...,” rakstija Emils
Dirkhems (Emile Durkheim, 1858—1917).1¢ Sabiedriba valdo$os uzskatus veido vairakuma
prieksstati par pareizo, un tie transforméjas léni.!” Pédéjie simts gadi lidz ar demokratiskas
tiesiskas valsts un pamattiesibu nostiprinasanos ir batiski un strauji mainijusi masu dzivi.
Tapéc svarigi, lai sabiedribas prieksstati batu mainijusies atbilstosi tiesiskajai realitatei.

Sobrid pastavosa visaptvero$a vienlidziba Rietumu sabiedriba ir izveidojusies pavisam
nesen. Lidz pat 20. gadsimta otrajai pusei vienlidzigo loks bija ievérojami sauraks. Pat
virkné Rietumeiropas valstu sievietes juridisko lidztiesibu ieguva tikai pagajusa gadsimta
60.—80. gados, bet par faktisko vienlidzibu cinas notiek joprojam.!® Vésturiski ikviena
sabiedriba atseviskas socialas grupas ir tikusas ne vien ierobezotas savas tiesibas, bet pat
stigmatizétas. Stigma ir personas ipasiba, uzvediba vai nodarbosanas, ko sabiedriba saskana
ar valdosajiem stereotipiem uzskata par nepiedienigu vai apkaunojosu. Stigmai var bat divi
pamati: pasas personas “defekts”, proti, iedzimtas ipatnibas, kas nesakrit ar sabiedriba valdo-
$ajiem uzskatiem par “normalitati”, vai “vaina”, kas izriet no personas ricibas.!® Biezi persona,
kas tiek stigmatizéta, vienlaikus tiek sociali atstumta.?® Ari valsts ar tiesibu normam var
sekmeét atsevisku sabiedribas grupu stigmatizaciju, personam, kas pieder pie $adas grupas,
ierobezojot darbibas modelu izvéli.?! Tas var novest pie $o personu diskriminacijas.

Veidojot ieklaujosu sabiedribu, tiesi sabiedribas ieprieks stigmatizéto grupu lidztie-
sibas isteno$ana valstij butu jaiegulda vislielakas pales. Lai to istenotu, valstij visupirms ir
jaapzinas tas sabiedribas grupas, kas vésturiski ir tikusas stigmatizétas. Tas nav viegls uzde-
vums, jo, dzivojot sabiedriba, visi (tostarp parlamenta deputati, ministri, ierédni un tiesnesi)
ir socializéjusies viena kolektivaja apzina, tadéjadi uzzinot ne tikai vértibas un uzvedibas
noteikumus, bet ari valdosos (tostarp novecojusos) stereotipus. Tapéc, lai nodrosinatu tiesibu
prasibam atbilstosu cilvéka cienu ikvienam sabiedribas loceklim, likumdevéjam ir mérktiecigi
janoskaidro grupas, kuru loceklu cilvéka ciena konkréta sabiedriba varétu tikt apdraudéta.

Sabiedribas stigmatizétas grupas var atrast, pieméram, folklora, kas ietver sabied-
ribas vésturisko kolektivo apzinu ar visiem taja valdijusajiem stereotipiem. Pieméram, visai

16 Durkheim, E. (1965). Regeln der soziologischen Methode. Neuwied und Berlin: Luchterhand, 118.

7 Wiirtenberger, T. (1991). Zeitgeist und Recht. Tiibingen: Mohr Siebeck, 100.

18 Reder, M. (2018). Philosophie pluraler Gesellschaften. Stuttgart: Kohlhammer, 129-135.

19 Goffman, L. (1963). Stigma: Notes on the Management of Spoiled Identity. N.Y.: Prentice-Hall. https:/
www.hse.ru/data/2011/11/15/1272895702/Goffman_stigma.pdf

20 Dobelniece, S. (2020). Sociila atstumtiba. No: Naciondla enciklopédija. 21.09.2020. https://encik-
lopedija.lv/skirklis/2650-sociala-atstumtiba-

21 Grevcov, J. (2003). Sociologija. Sankt-Peterburg: Juridicheskij centr press, 455.
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tipiski ir nievajosi sakamvardi par nacionalajam minoritatém: krieviem,?? lietuviesiem,?3
ebrejiem?* un romiem.?* Vértéjama ir ari folklora pausta attieksme pret tricigam per-
sonam, kas partiek no sabiedribas labvélibas (masdienas — pabalstiem). Triicigas personas
daudzos sakamvardos tiku3as pielidzinatas slinkiem?® vai pat zagliem: “Dienas laika ubags,
nakts laika zaglis”; 2’ “Didelnika maize — kauna maize”; “Dinu didelniks, naktu zaglis”.?8
Sobrid miisu sabiedriba ir aktiva labdaribas tradicija, lai citstarp palidzétu tricigim per-
sonam. Tomeér zinama stigma, kas trikumu visupirms saista ar pasas personas vainu,
proti, slinkumu, dikdienibu un izlaidigu dzivesveidu, misu sabiedribas kolektivaja apzina
ieziméjas ari Sodien. To apliecina gan Satversmes tiesas apkopotie materiali lietas par
atbalstu tricigam personam,?® gan sabiedribas reakcija, kas publicéta socialajos tiklos
péc spriedumu pasludinasanas.3°

Tomeér, pétot Satversmes tiesas pédéjas desmitgades judikatiru no cilvéka cienas un
vienlidzibas kritérija aspekta, domaju, ka skaidri ieziméjas sabiedribas un valsts visvairak
stigmatizéta sociala grupa — soditas personas. Ja par citam vésturiski stigmatizétam
grupam, pieméram, par personam ar garigas veselibas probléemam, nacionalajam un

22 Pieméram, “let ka sudnieka krievs”. Latviesu folkloras kratuve. Garamantas.lv. Vieniba Nr. 1038.
http://garamantas.lv/lv/unit/114344/LFK-145-1038

23 Pieméram, “Apgérbies ka leitis”. Latvie$u folkloras kratuve. Garamantas.lv. Vieniba Nr. 19455,
http://garamantas.lv/lv/unit/108912/LFK-17-19455

24 Pieméram, “Cigans skatas zirgam zobos, zids — zem astes”. Latviesu folkloras kratuve. Garamantas.lv.
Vieniba Nr. 1931. http://garamantas.lv/lv/unit/80868/LFK-2063-1931

%5 Pieméram, “Cigans nem visu, kas nav piesiets”. Latviesu folkloras kratuve. Garamantas.lv. Vieniba
Nr. 8161. http://garamantas.lv/lv/unit/125886/LFK-556-8161

26 “Kas kitri strada, top nabags”. Latviesu folkloras kratuve. Garamantas.lv. Vieniba Nr. 5229; “Neguli,
ka netopi nabags”. Latviesu folkloras kratuve. Garamantas.lv. Vieniba Nr. 2011. http://garamantas.
lv/lv/unit/86799/LFK-94-2011

27 Latviesu folkloras kratuve. Garamantas.lv. Vieniba Nr. 5534. http://garamantas.lv/lv/unit/91181/
LFK-94-5534

28 Latvie$u folkloras kratuve. Garamantas.lv. Vieniba Nr. 2823. http://garamantas.lv/lv/unit/184259/
LFK-1940-2823

29 Tas paradas Satversmes tiesas lietu materidlos par atbalstu tricigim un maznodrosinatam per-
sonam, senioriem un personam ar ipasam vajadzibam, pieméram, Satversmes tiesas 2020. gada
25. janija spriedums lieta Nr. 2019-24-03; Satversmes tiesas 2020. gada 10. decembra spriedums
lieta Nr. 2020-07-03; Satversmes tiesas 2021. gada 10. februara lémums par tiesvedibas izbeigsanu
lieta Nr. 2020-19-0103.

30 Pieméram, “Nesaprotu, kapéc valstij biitu kaut kadai iedzivotaju dalai kaut kas jamaksa tapat vien,

bet citiem japelna prieks sevis un pagasta dzéraja.”; “Eiropas tiesa jasidz ST un Jansons, kuri grib,
lai jebkurs$ dikdienis sanemtu “cilvéka cienigu” GMI. Nav runa par invalidiem un citiem, kuri
nav bijusi spéjigi stradat, bet, pirmkart, aplok$niekiem un t. t.”; “Ka padibenes izvéléjusas tadu
dzives veidu, ko nevar nosaukt par civilizétu. Tagad pamata visi atrodas Riga, kur vinus édina,
dzirdina, guldina pa brivu. Nemaz nevajadzéja celt kaut kadu komunismu, tagad kapitalisma
sasniegusi savu labklajibu.” u. c. anonimi komentari rakstam “Garantétais minimalais ienakumu
limenis neatbilst Satversmei.” Delfi. 25.06.2020. https://www.delfi.lv/news/national/politics/

garantetais-minimalais-ienakumu-limenis-neatbilst-satversmei.d?id=52253591]
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seksualajam minoritatém, laika gaita dala sabiedribas locek]u ir mainijusi savu viedokli
un $is grupas atbalsta pietiekami spéciga sociala kustiba un nevalstiskas organizacijas,
tad tikai retais batu gatavs iestaties par augstiem pamattiesibu standartiem sodu izpildé
un par smagiem noziegumiem soditu personu lidztiesibu péc sodamibas dzésanas.

Latviesu kultara valda uzskats, ka nav mazu un lielu noziegumu, jo “samaitata”
persona ir spéjiga uz visu — “Kas zaglis, tas slepkavs”3! —, un ikviena sodita persona
ir potencials recidivists, jo “Kada varna pérta, tada nepérta”.3? Latviesi tradicionali ir
uzskatijusi, ka sods nemaina “personas dabu”. Sis latviesu kolektivas apzinas uzskati
korelé ar 19. gadsimta beigu un 20. gadsimta pirmas puses kriminologu atzinam, ko
formuléja Cezare Lambrozo (Cesare Lambroso, 1836-1909)3% un vina skolnieki, — Rafaels
Garofalo (Raffaele Garofalo, 1852-1934)34, kur$ no Lambrozo darbu tézém izveidoja plasi
pazistamo “par noziedznieku dzimusas personas” tipu,3> un Enriko Ferri (Enrico Ferri,
1856- 1929)36.37 Tomer $adi uzskati, kas stigmatizé uz mazu, pamatojot pamattiesibu
ierobezojumus veselai grupai personu, neatbilst demokratiskas tiesiskas valsts prasibam,
kas noteic respektét ikvienas personas cienu.

Satversmes tiesa sava judikatra ir vértéjusi ievérojamu skaitu ar sodu izcieSanu
un soditu personu tiesibu ierobeZojumiem saistitu lietu. Lielaka dala no apstridétajam
normam ir tikusi atzita par neatbilstosam Satversmei, un lietu materiali lauj vértét valsts
un sabiedribas attieksmi, nosakot ierobezojumus soditam personam.

Turpmak, analizéjot Satversmes tiesas judikattru par soditu personu pamattiesibu
ierobezojumiem, tiks vértéti divi kritériji, kas izriet no stigmatizacijas teorijas:

1) stigma personai tiek uzlikta uz mazu, proti, soditas personas tiesibu ierobezo-

jumi turpinas péc sodamibas dzésanas;

2) uzskats, ka stigmatizétai personai nepienakas apmierinat tadas vajadzibas, kas

citiem sabiedribas locekliem veido minimalo standartu,3® tostarp gimenes saisu
uzturésana.

31 Latviesu folkloras kratuve. Garamantas.lv. Vieniba Nr. 1838. http://garamantas.lv/lv/unit/86606/
LFK-94-1838

32 Latvie$u folkloras kratuve. Garamantas.lv. Vieniba Nr. 1131. http://garamantas.lv/Iv/unit/148037/
LFK-1136-1131

33 Hattenhauer, H. (1999). Europdische Rechtsgeschichte. 3. Auflage. Heidelberg: C. F. Miiller, 651.

34 Von Stephanitz, D. (1970). Exakte Wissenschaft und Recht. Berlin: Walter de Gruyter & Co, 197.

35 Holzhauer, H. (1970). Willensfreiheit und Strafe. Das Probleme der Willensfreiheit in der
Starfrechtslehre des 19. Jahrhunderts und seine Bedeutung fiirden Schulenstreit. Berlin: Erich
Schmidt Verlag, 178.

36 Von Stephanitz, D. (1970). Exakte Wissenschaft und Recht. Berlin: Walter de Gruyter & Co, 197.

37 Holzhauer, H. (1970). Willensfreiheit und Strafe. Das Probleme der Willensfreiheit in der
Starfrechtslehre des 19. Jahrhunderts und seine Bedeutung fiirden Schulenstreit. Berlin: Erich
Schmidt Verlag, 178.

38 Stowsandt, W. (2007). Gesellschaftliche Stigmatisierung und die Entstehung von Subkulturen —
Dargestellt am Beispiel von S/M. Miinchen und Ravensburg: GRIN Verlag, 6-7.
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Soditas personas stigma un pamattiesibu
ierobezojumi péc sodamibas dzésanas

Kriminaltiesibas pazistams ir sodamibas dzé$anas institits, proti, sodamiba ir
personas notiesasanas juridiskas sekas, kas ir spéka soda izciesanas laika un péc tam lidz
sodamibas dzésanai.?* Ar sodamibas dzé$anu parasti aprobezojas notiesasanas juridiskas
sekas. Ne bis in idem princips strikti nosaka, ka personu nedrikst par vienu un to pasu
nodarijumu sodit atkartoti, proti, divas reizes,*° tacu vienlaikus nedrikst ari personu
par vienu nodarijumu sodit bezgaligi. Tapéc kriminaltiesibas ir pazistams sodamibas
dzésanas institits, kuram vajadzétu nodrosinat, lai persona, kas ir sodu izcietusi un
atkartoti nav parkapusi likumu, proti, ir likumpaklausiga, atkal klatu pilntiesiga, nonemot
noteiktos ierobeZojumus.*!

Sodamibas dzésana noteiktu laiku péc soda izcie$anas balstas uz cilvéka cienu un
sekmé to, lai persona vélétos klat par likumpaklausigu pilsoni, kurs atgist sabiedribas
uzticé$anos.*? Visa tiesibu sistéma butu javeido ta, lai sekmétu soditas personas atgrie-
$anos normala dziveé, proti, lai ikvienam buitu otra iespéja pilnvértigi dzivot godigu dzivi,
lidztiesigi ieklaujoties pilsoniskaja sabiedriba.

Lai noveértétu to, vai Latvija visam soditam personam tiek dota iespéja atgit piln-
tiesibu péc sodamibas dzésanas, par pieméru var kalpot tris pédéja laika Satversmes
tiesa pienemtie spriedumi: par personas, kura tikusi sodita par smagu vai seviski smagu
noziegumu, tiesibam stradat par pedagogu,?3 par soditas personas tiesibam adoptét
bérnu,** par soditas personas tiesibam ienemt kapitalsabiedribas valdes locekla amatu.*®
Visas $ajas lietas tika apstridétas normas, kuras soditai personai liedza noteiktas tiesibas
uz mazu, proti, personai, kura tikusi sodita par smagu vai seviski smagu noziegumu,
neatkarigi no sodamibas dzésanas tika liegtas tiesibas izvéléties noteiktu nodarbo-
$anos (lieta Nr. 2017-07-01, ari lieta Nr. 2020-36-014%), ienemt noteiktu amatu (lieta
Nr. 2020-18-01), adoptét bérnus, lai gan pieteikuma iesniedzéjam bija lauliba ar bérnu
mati un faktiski bija izveidojusas gimeniskas attiecibas ar bérniem, kurus vin$ gribéja
adoptét (lieta Nr. 2019-01-01).

39 Juridisko terminu vardnica. (1998). Riga: Nordik, 239.

0 Van Bockel, B. (2016). Ne Bis in Idem in EU Law. Cambridge: Cambridge University Press, 14.

41 Tznémums batu tiesibas ienemt noteiktus amatus, kas prasa nevainojamu reputaciju, un vél atseviski
ierobezojumi, kas batu attiecinami uz dzimumnoziedzniekiem un citam seviski smagus nozie-
gumus izdarijusam personam, lai nelautu tam apdraudét tas socialas grupas, kuru locekli pasi
nespéj novértét apdraudéjumu un novérst to, pieméram, bérnus, personas ar mentalas veselibas
traucéjumiem u. c.

42 Satversmes tiesas 2011. gada 9. jinija sprieduma lieta Nr. 2010-67-01, 11.1.

43 Satversmes tiesas 2017. gada 24. novembra spriedums lieta Nr. 2017-07-01.

44 Satversmes tiesas 2019. gada 5. decembra spriedums lieta Nr. 2019-01-01.

4> Satversmes tiesas 2020. gada 17. decembra spriedums lieta Nr. 2020-18-01.

46 Satversmes tiesas 2021. gada 25. marta spriedums lieta Nr. 2020-36-01.
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Eiropas Cilvéktiesibu tiesa ir noradijusi, ka tiesiskajam reguléjumam, kas piemé-
rojams neatkarigi no konkréta gadijuma apstakliem, ir absolats raksturs.*” Savukart
tiesibu doktrina atzits, ka par absolttu aizliegumu uzskatamas tiesibu normas, kas bez
jebkadiem iznémumiem attiecas uz visam personam, kuras nonak to tvéruma, ka ari
tadi tiesibu normas ietverti personas pamattiesibu ierobezojumi, kuri péc butibas nav
atkarigi ne no kadiem individualajiem apstakliem.*® Likumdevéjam absolits aizliegums
ir japiemeéro loti piesardzigi, turklat — vienigi iznémuma gadijuma un ievérojot cilvéka
pamattiesibu prasibas. Gan pamattiesibu, gan cilvéktiesibu joma valstij ir pienakums
rapigi izsvért normas, kas satur absolatu aizliegumu, un periodiski parliecinaties, vai
tik strikts ierobezojums joprojam ir attaisnojams.

Absoluts aizliegums konkrétai personu grupai veikt kadu darbibu vai iegtt kadu
statusu ir likumdevéja ieziméta stigma. Satversmes tiesa visas minétajas lietas apstridétas
normas atzina par neatbilstosam Satversmei, jo “likumdevéjam atbilstosi varas dalisanas
principam ir jaizvélas piemérotakais no tadiem vienlidz efektiviem alternativiem risinaju-
miem legitima mérka sasnieg$anai, kas personas pamattiesibas ierobezo vismazak”,% bet
“apstridétaja norma ietverta absolita aizlieguma meérki lidzvértiga kvalitaté ir iespéjams
sasniegt ar alternativiem lidzekliem, proti, paredzot no $a aizlieguma iznémumus.”>®

“Iznémumi no absoluta aizlieguma var but dazadi, pieméram, gan tads reguléjums,
kas noteiktos gadijumos pielauj individualu izvértéjumu, gan likuma precizi formu-
léti iznémumi, gan ari reguléjums, kas nosaka periodisku aizlieguma nepieciesamibas
parskatisanu. Piemérotaka risinajuma izvéle ietilpst likumdevéja ricibas briviba.”>!

Ja soda izcie$anas mérkis — resocializacija®? — tiek sasniegts, tad nekas neliecina
par nepieciesamibu ierobezot soditas personas tiesibas ari péc sodamibas dzésanas,
ja nu vienigi vinas nodarijumi ir bijusi ipasi smagi (slepkaviba, nodarijums pret bérnu
dzimumneaizskaramibu, bérnu pornografija), un tadél sabiedribas drosibas labad personai
ari turpmak varétu bat nepiecie$ami atseviski ierobezojumi.>® Tomér ari Seit saskana
ar cilvéktiesibu prasibam tie katra konkréta gadijuma péc iespéjas ir individuali jaiz-
vérte.>* Savukart minétajas lietas veselai grupai personu, kuras tikusas soditas par smagu

47 Eiropas Cilvéktiesibu tiesas 2007. gada 10. aprila sprieduma lieta Evans v. the United Kingdom,
pieteikums Nr. 6339/05, 89.

48 Cumper, P., Lewis, T. (2019). Blanket bans, subsidiarity and the procedural turn of the European
Court of Human Rights. International and Comparative Law Quarterly. 68(3), 613.

¥ Ibid., 19.3.5.

50 Satversmes tiesas 2019. gada 5. decembra spriedums lieta Nr. 2019-01-01, 24.2.

51 Satversmes tiesas 2021. gada 28. janvara spriedums lieta Nr. 2020-29-01, 24.3.

52 Resocializaciju ki soda mérki nosaka gan Kriminallikums, gan Sodu izcie$anas kodekss. Sk. Latvijas
Republikas Kriminallikumu: https://likumi.lv/ta/id/88966-kriminallikums; Latvijas Sodu izpildes
kodeksu: https://likumi.lv/ta/id/90218-latvijas-sodu-izpildes-kodekss

53 Satversmes tiesas 2021. gada 28. janvara spriedums lieta Nr. 2020-29-01, 19.3.5.

>4 Eiropas Cilvéktiesibu tiesas 2007. gada 10. aprila spriedums lieta Evans v. the United Kingdom,
pieteikums Nr. 6339/05, 89.
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vai seviski smagu noziegumu, tika uz mazu ierobezotas pamattiesibas bez individuala
izvértéjuma. Tacu tiesi individuals izvértéjums lautu noteikt to, vai persona joprojam ir
sabiedriski bistama un tai batu jaierobezo kadas tiesibas. Pieméram, lietda Nr. 2017-07-01
tika vértéts Izglitibas likuma 50. panta 1. punkts, ciktal tas liedz personai, kura tikusi
sodita par smagu vai seviski smagu noziegumu, tiesibas stradat par pedagogu. Pieteikuma
iesniedzéjs no 1998. gada ir stradajis vidusskola par peldésanas fakultativo vaditaju.
2009. gada vins bijis ari treneris sporta skola. Labas atsauksmes no darba devéjiem un
bérniem, atkartotas sodamibas nav bijis. Tacu darbu nacas zaudét apstridétas normas
dél, jo agra jauniba (1994. gada) vins$ ir ticis sodits. Tapéc gan vidusskola, gan sporta skola
izbeigusi darba tiesiskas attiecibas ar pieteikuma iesniedzéju, lai gan vin$ darba piena-
kumus pildijis godpratigi un nekas vina dzivé nav liecinajis par noziedzigam tieksmem.>
Tiesi iedzilinoties lietu faktiskajos apstaklos, acimredzama klist tiesibu sistéma soditam
personam ieziméta stigma, kuras neatbilstibu vienlidzibas un ieklaujosas sabiedribas
prasibam iezimé konkrétas personas dzives cel$ — péc vienigas sodamibas persona ir
guvusi macibu un dzivo likumpaklausigu dzivi, tomér sabiedribas acis ikviena sodita
persona tiek stigmatizéta un lidz ar to diskreditéta uz mazu.>®

Soditu personu stigmatizacijai ir nopietnas sekas — jo ipasi, ja ta liedz vai ierobezo
$im personam tiesibas legali pelnit iztiku. Gadijuma, ja tiek ierobeZotas soditas personas
iespéjas dzivot likumpaklausigu dzivi, lielaka ir iespéja, ka ta atkartos noziedzigu ricibu.’”
Proti, nepamatoti ierobezojot soditu personu ieklausanos sabiedribas dzivé, sabiedriba
sevi nevis pasarga, bet gan apdraud.

Notiesatas personas tiesibas uz gimenes
saiSu uzturésanu soda izcieSanas laika

Satversmes tiesa pédéjo gadu laika ir izskatijusi vairakas lietas par ierobezojumiem
personam, kas izcies sodu. Vértéjot notiesatas personas gimenes sai$u uzturésanas stan-
dartus Latvija, zimigas ir $adas lietas — lieta par soda izpildes rezimu viriesiem,® lieta par
islaicigu cietuma atstasanu tuva radinieka béru gadijuma, ka ari lieta par aizliegumu
tikties ar citiem notiesatajiem, tostarp tiem, kas ir tuvi radinieki.®®

Lieta par soda izpildes rezimu virieSiem pieteikuma iesniedzéjs vérsas Satversmes
tiesa par to, ka apstridéta norma nosaka atskirigu sakotnéjo ieslodzijuma rezimu piln-
gadigiem virieSiem un sievietém, kas izdarijusi vienada smaguma noziedzigu nodarijumu

5 Lietas materiali lieta Nr. 2017-07-01, 1. s&j., 13—16. No: Latvijas Republikas Satversmes tiesas arhiva
materidali.

56 Stowsandt, W. (2007). Gesellschaftliche Stigmatisierung und die Entstehung von Subkulturen —
Dargestellt am Beispiel von S/M. Miinchen und Ravensburg: GRIN Verlag, 6-7.

57 Schiller, F. (2006). Verbrecher aus Infamie. Berlin: Berliner Wissenschafts-Verlag, 45.

58 Satversmes tiesas 2019. gada 7. novembra spriedums lieta Nr. 2018-25-01.

59 Satversmes tiesas 2020. gada 18. septembra spriedums lieta Nr. 2019-32-01.

60 Satversmes tiesas 2021. gada 15. janvara spriedums lieta Nr. 2020-21-01.
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un notiesati ar brivibas atnemsanas sodu uz vienadu terminu. Virie$iem esot noteikti
lielaki pamattiesibu ierobezojumi neka sievietém. Pieteikuma iesniedzéja galvenie argu-
menti bija saistiti ar atskirigu iespéju ieslodzitiem viriesiem sazinaties un tikties ar tuvi-
niekiem, tostarp bérniem. Satversmes tiesa secinaja, ka apstridétaja norma ir paredzéta
atskiriga attieksme, kas noteikta péc personas dzimuma. Lai ari, izcie$ot sodu, sievietes
uzskatamas par ipasi aizsargajamu ieslodzito grupu,® tomer laika gaita situacija var
mainities un var pienakt bridis, kad valsts istenoti ipasi pasakumi kadas sabiedribas
grupas tiesibu aizsardzibai vairs nav nepieciesami un attaisnojami. Proti, kada bridi iegu-
vums no valsts istenotajiem pasakumiem sieviesu stavokla uzlabosanai var neatsveért
kaitéjumu, kuru viriesiem nodara pret viniem istenota atskiriga attieksme.®? Butiski,
ka “konteksta ar resocializaciju un ieklau$anos dzivé péc atbrivosanas no ieslodzijuma
attiecibu saglabasana ar gimeni ir vienlidz svariga ka notiesatajam sievietém, ta notie-
satajiem viriesiem”.%® Lidz ar to apstridéta norma tika atzita par neatbilsto$u Satversmes
91. pantam. Tacu, analizéjot $o lietu, jauzsver vél viena atzina. Satversmes tiesa vérsa
Saeimas uzmanibu uz secinadjumiem, kurus par situaciju brivibas atnemsanas iestadés
Latvija paudusi Eiropas Padomes Komiteja spidzinasanas un necilvécigas vai pazemojosas
ricibas vai soda novérsanai. Atbilstosi minétajiem secindjumiem apmekléjumu biezums
slégtajos cietumos eso$ajiem ieslodzitajiem nav pietiekams, ipasi tiem, kuri sodu izcie$
soda izcie$anas rezima zemakaja pakapé.®* Satversmes tiesa uzsvéra, ka tadi tiesibu uz
saskarsmi ar citam personam ierobezojumi, kadi $obrid noteikti slégtajos cietumos, nav
pielaujami attieciba ne uz vienu ieslodzito kategoriju.®®

Lieta par islaicigu cietuma atstasanu tuva radinieka béru gadijuma tika vértétas
tiesibas ieslodzitai personai, kura izcie$ brivibas atnemsanas sodu slégta cietuma soda
izcie$anas rezima vidéja pakapé, apmeklét tuvinieka (pieteikuma iesniedzéja gadijuma —
mates) béres.®® Bridi, kad pieteikuma iesniedzéjs vérsas pie cietuma administracijas ar
lagumu laut apmeklét mates béres, Eiropas Cilvéktiesibu tiesa (turpmak — ECT) jau bija
pasludinajusi spriedumu lieta Ecis pret Latviju. Martin$ Ecis, atsaucoties uz Eiropas
Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas (turpmak — konvencija)
14. pantu (diskriminacijas aizliegums), skatot to kopsakara ar konvencijas 8. pantu (tie-
sibas uz gimenes dzives neaizskaramibu), sidzéjas ECT, ka vinam, izcie$ot par seviski
smaga nozieguma izdarisanu piespriesto cietumsodu slégta tipa cietuma, bija liegts islai-
cigi atstat brivibas atnemsanas iestadi sakara ar tuva radinieka navi, kameér sievietém,

61 Satversmes tiesas 2019. gada 7. novembra spriedums lieta Nr. 2018-25-01, 23.2.
62 Ibid., 24.
63 Ibid., 27.

64 Eiropas komitejas spidzinasanas un necilvécigas vai pazemojosas ricibas vai soda novérsanai
2017. gada 29. jinija zinojuma Nr. CPT/Inf(2017)16 par viziti Latvija no 2016. gada 12. 1idz 22. aprilim,
92. un 93. punkts.

65 Satversmes tiesas 2019. gada 7. novembra spriedums lieta Nr. 2018-25-01, 30.
66 Satversmes tiesas 2020. gada 18. septembra spriedums lieta Nr. 2019-32-01.
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kas izcie$ sodu, $ada ierobezojuma nav. ECT 2019. gada 10. janvara sprieduma secindja,
ka pielauts konvencijas 14. panta parkapums, skatot to kopsakara ar 8. pantu.®” Savukart
laika, kad aplukojama Satversmes tiesas lieta tika sagatavota izskatisanai, stajas spéka
grozijumi Latvijas Sodu izpildes kodeksa (turpmak — kodekss), atbilstosi kuriem tas tika
papildinats ar 49.* pantu. Saja norma noteiktas jebkura notiesata tiesibas atvadities no
mirusa radinieka ieslodzijuma vietas teritorija.®® Saeima uzskatija, ka notiesatajiem, kas
sodu izcies slégtaja cietuma, vairs netiekot liegtas tiesibas atvadities no mirusa tuvinieka,
un tadeé] ir pamats izbeigt tiesvedibu lieta.®® Satversmes tiesa, vértéjot apstridéto normu,
secinaja, ka grozijumi kodeksa nav pamats izbeigt tiesvedibu liet3, jo

“[T]uva radinieka béru apmekléjums lauj ne tikai atvadities no mirusa, bet ari atdot
vinam godu, pédéja gaita izvadot, [..] un péc tuvinieka naves rast mierinajumu kopa ar
citiem tuviniekiem [..]. Béru rituals sabiedriba ir it ipasi nozimigs, tas uzskatams par

augstakas nozimes kultiras notikumu. Socialiem ritualiem ir simboliska un emocionala

nozime, un tie tuviniekiem lauj kopigi izjust un izprast dzives svarigakos notikumus”.”

Savukart attieciba uz mirusas personas kermena ve$anu “atvadities” uz ieslodzijuma
vietu Satversmes tiesa uzsvéra: “Konstitucionala vértiba — cilvéka ciena — nozimé, ka ari
péc cilvéka naves pret vina kermeni ir jaizturas ar cienu, tostarp, cik iespéjams, nemot
véra aizgajéja pédéjo gribu.””! Satversmes tiesa atzina apstridéto normu par neatbilstosu
Satversmes 96. pantam, jo pastav alternativs, ieslodzitas personas tiesibas uz privatas
dzives neaizskaramibu mazak ierobezojoss lidzeklis (péc ieslodzitas personas liguma laut
tai islaicigi atstat brivibas atnemsanas vietas teritoriju) — individuala izvértésana. Sads
reguléjums lautu individuali izvértét risku, kadu katrs ieslodzitais varétu radit sabiedribas
drosibas interesém. Tadéjadi vienlaikus tiktu aizsargata gan sabiedribas drosiba, gan
ieslodzita tiesibas uz privatas dzives neaizskaramibu.”?

Apstridétajas normas, kuras minétajas lietas vértéja Satversmes tiesa, personai, kas
izcies sodu, nepamatoti tika ierobezota vai liegta saskarsme ar gimenes locekliem, nepie-
laujot vértéjumu tam, vai sabiedribas drosibu apdraud iespéja konkrétajai ieslodzitajai per-
sonai satikt tuviniekus vai apmeklét tuvinieka béres. Visos gadijumos bija iets pa striktako
ierobezojumu celu. Par smagiem noziegumiem soditas personas tika sociali atstumtas,
tostarp ierobezojot kontaktus ar pasiem tuvakajiem — gimenes locekliem. Spriezot péc
socialajos medijos paustajiem viedokliem péc minéto spriedumu pasludinasanas, dala

67 Eiropas Cilvéektiesibu tiesas 2019. gada 10. janvara spriedums lieta Ecis v. Latvia, pieteikums
Nr. 12879/09.

68 49.* pants: Notiesatais ar rakstveida iesniegumu brivibas atnemsanas iestades priek$niekam var lagt
atlauju atvadities no mirusa radinieka brivibas atnemsanas iestades teritorija brivibas atnemsanas
iestades parstavja klatbutné (vizualas kontroles apstaklos). Latvijas Sodu izpildes kodekss: Latvijas
Republikas likums. https://likumi.lv/ta/id/90218-latvijas-sodu-izpildes-kodekss

% Satversmes tiesas 2020. gada 18. septembra spriedums lieta Nr. 2019-32-01, 3.

70 Satversmes tiesas 2020. gada 18. septembra spriedums lieta Nr. 2019-32-01, 12.

1 Ibid.

72 Satversmes tiesas 2020. gada 18. septembra spriedums lieta Nr. 2019-32-01, 18.2.
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sabiedribas valda neizpratne, kapéc “jaaukléjas” ar noziedzniekiem. Ipasi asu kritiku
Satversmes tiesa izpelnijas péc tam, kad tika pasludinats spriedums par notiesatas per-
sonas tiesibam lugt apmeklét tuvinieka béres. “Noziedzniekam NEKAS nepienakas, ta
ir soda butiba, ka ne uz bérém, ne citu iemeslu dé] tu ara no cietuma netiksi. Aci pret
aci, zobs pret zobu.” Ari cits ieraksts vésti: “Zaglim vieta ir cietuma! Par bérém un savu
privato dzivi vajadzéja domat pirms tu parkapi citu cilvéku dzivi.””3 Lidzigi tika izteikts
viedoklis ari par Satversmes tiesu: “Tikai morali invalidi var iestaties par zeku tiesibam.””*

Lidz ar to var secinat, ka personas, kas izcie§ sodu, jo ipasi tas, kas izcies sodu
par smagiem noziegumiem, Latvijas sabiedriba tiek stigmatizétas, neattiecinot uz tam
sabiedriba valdos$as prasibas péc privatas dzives neaizskaramibas aizsardzibas, lai nodro-
$inatu gimenes saisu uzturésanu. Par smagiem un seviski smagiem noziegumiem soditas
personas “sabiedribas acis” ir sevi diskreditéjusas, tapéc sabiedriska doma tas neuztver ka
lidztiesigas un atstumj, atstaj “arpus likuma”, neuzskatot par nepieciesamu tam nodro$inat
pamattiesibas pat minimala limeni. Tapéc butiska ir tiesas, jo Ipasi konstitucionalas jus-
ticijas, loma, lai nodrosinatu soditu personu cilvéka cienas aizsardzibu un pamattiesibu
istenosanu.

Secinajumi

1. Satversmes tiesas judikattira formuléti kritériji, kas lauj vértét Latviju ka demo-
kratisku tiesisku valsti. Viens no $iem kritérijiem ir no cilvéka cienas izrietosas
prasibas valstij nodrosinat ikvienas personas tiesibas un brivibu, ievérojot vien-
lidzibas principu.

2. Satversmes tiesa ir vértéjusi daudzas normas, kas skar sabiedribas mazak aiz-
sargatas socialas grupas: bérnus, seniorus, triicigas un soditas personas, ka
arl etniskas un seksualas minoritates. Lai gan likumdevéjam ir saisto$as no
Satversmes izrieto$as prasibas nodrosinat ikvienas personas cienu, tomeér rea-
litaté Sos procesus citstarp ietekmé sabiedribas apzina valdosie stereotipi, kas
sekmeé atsevisku grupu stigmatizaciju, proti, atzisanu par sociali nepilnvértigam.
Tapéc personas, kas pieder $sadai grupai, tiek ierobezotas savas tiesibas.

3. Valsts spéj veicinat ieklaujosu sabiedribu, mazinot socialas atstumtibas riskus,
tikai apzinoties sabiedribas jau vésturiski stigmatizétas grupas, kuras tradicio-
nali ir tikusas sociali atstumtas. Lai noskaidrotu $adas grupas, var izmantot gan
folkloru, gan socialajos tiklos paustos viedoklus. Likumdevéjam ticams avots
izpétei ir judikatira, tostarp Satversmes tiesas spriedumi, kas iezimé vienu no
visvairak stigmatizétajam sabiedribas grupam Latvija — soditas personas.

73 Anonimi komentari rakstam “Liegumu atstat cietumu tuvinieka béru dél atzist par neat-
bilstosu Satversmei”. Delfi. 21.09.2020. https://www.delfi.lv/news/national/politics/
liegumu-atstat-cietumu-tuvinieka-beru-del-atzist-par-neatbilstosu-satversmei.d?id=52486643

7 Ibid.
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4. Satversmes tiesa ir atzinusi par Satversmei neatbilstosam normas, kas ierobezo
soditam personam tiesibas uz nodarbos$anos un gimenes dzivi. Soditas personas
tiek stigmatizétas uz mazu, jo bez individuala izvértéjuma tas tiek paklautas
vairakiem pamattiesibu ierobezojumiem. Valstij ir jaapzinas, ka soditu personu
stigmatizacijai ir nopietnas sekas gan attieciba uz pasu sodito personu, gan
sabiedribu kopuma. Ja valsts liedz vai ierobezo $im personam tiesibas legali
pelnit iztiku, t. i., ierobezo soditas personas iespéjas dzivot likumpaklausigu
dzivi, palielinas varbutiba, ka tas atkartos noziedzigu ricibu. Proti, nepamatoti
ierobezojot soditu personu ieklausanos sabiedribas dzivé, sabiedriba sevi nevis
pasarga, bet gan apdraud.

5. Satversmes tiesa ir atzinusi par neatbilstosam Satversmei ari normas, kas regulé
sodu izcieSanu. Var secinat, ka personas, kas izcie$ sodu par smagiem nozie-
gumiem, Latvijas sabiedriba tiek stigmatizétas, neattiecinot uz tam sabiedriba
valdosas prasibas péc privatas dzives neaizskaramibas aizsardzibas, lai nodro-
$inatu gimenes sai$u uzturésanu. Sis personas “sabiedribas acis” ir sevi diskre-
ditéjusas, tapéc sabiedriska doma tas neuztver ka lidztiesigas un atstumj, liedzot
elementaras sabiedriba par normu atzitas tiesibas, pieméram, lagt apmeklét
vecaku béres. Tapéc bitiska ir tiesu loma, lai nodrosinatu soditu personu cilvéka
cienas aizsardzibu un pamattiesibu istenosanu.
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Abstract

The article analyses the legal framework of emergency state in three countries —
Latvia, France and Belgium. The aim of the study is to identify problems thus to improve
the national legal framework. Given that the concept of emergency state has gained
its relevance in 2020 with the spread of the Covid-19 disease, it has been found that
the Emergency State Institute and its legal framework is an important part of every coun-
try’s national legal system, as it is a mechanism that helps to strengthen national security
in case of external and internal dangers. Analysis of the legal framework of emergency
state in Latvia in the context of the selected legal framework of two other countries is
an effective way to assess whether the national legal framework requires improvements.
In the research such methods were used as cognition, monographic, historical, compara-
tive and analytical method, as well as interpretation of legal provisions recognized in
scientific law, which contributed to understanding of the scope of legal norms in national
constitutions and other related legislation in the context of the topic. In the result of
the study differences in national basic laws and special laws were mainly identified,
including the aspect of restriction of human rights, thus contributing to reflection and
drawing conclusions on the necessary changes to the national framework. Research also
outlines functioning and competence of municipality work in an emergency state.

Keywords: Belgium, Covid-19, emergency state, France, Latvia, restrictions on
human rights.


mailto:Ieva.berzina@smiltene.lv
mailto:Coline.Jeancourt-Galignani@etu.univ-paris1.fr

SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

leva Bérzina, Coline Jeancourt-Galignani. Comparison of Emergency State
Regulation Experiences in Latvia, France and Belgium

Introduction

Research faces three countries - two republics and one Kingdom. There is no doubt
that different fates of these countries have created their individual convictions on culture,
traditions, religious values, societal well-being, policies, economy, legal system, and other
areas. Length of the nation’s existence, size of its territory, fights within echelons of
power, ethnicity - these are just a few circumstances that have affected their experience
stories. Undoubtedly, the greatness of the French Republic has developed for centuries.
Most have heard of the dominant dynasties of the history, revolutions with national
heroes at the forefront, world-famous writers, and artists. The Kingdom of Belgium, on
the other hand, has been a member of several important events - the economic union
with the Netherlands and Luxembourg, and was present in the North Atlantic Treaty
Agreement Organisation and the establishment of the European Union. And then Latvia,
a small but strong-spirited country, which with its basic law preamble multiplied liberty
battle victories, Latvian and Liv traditions, Latvian life knowledge, general and Christian
values (Latvijas Republikas Satversme (Eng. Constitution of the Republic of Latvia), 1922).
However, every country’s carefully cultivated internal system can be shaken by an unex-
pected threat or unprecedented situation during which it is necessary to have a working
mechanism which ensures continuity of national functions and national security as
much as possible, including prevention of effects caused by the danger. That is why
the legal framework in the state of emergency is one of the most important components
in the national legal system of each country.

Relevance of the research topic is based on the fact that in recent years the number
of terror acts has increased, as well as the Covid-19 virus generated pandemic sketched
a precursor for the new era — permanent doubts about the surrounding information,
opinion collisions, health sector management, financial management, human rights
assessment, introduction of the remote work and development of digitalisation; these
are just a few of the trends that have developed lately. Consequently, many legal issues,
including those that are related to national emergency state regulation, namely, to
the ability to effectively apply them, ensuring public security in the case of a threat and
simultaneously preventing power abuse. Undoubtedly, the Covid-19 infection has influ-
enced aspects of people’s daily life worldwide and has become a national and international
problem. Covid-19 situation has changed not only the public’s behavioural habits, but
also the model of local and international governance (Palkova, 2020). Similarly, during
this period, topic of restrictions on human rights and control mechanism for this restric-
tion has become particularly relevant. In addition, emergency state and the restrictions
introduced have been a great challenge for public administrations, such as municipali-
ties, that require to restructure their work organisation model and introduce significant
changes in everyday work processes.

The aim of the research is to compare the legal framework of emergency state
in Latvia, France and Belgium, identifying problems and thus making proposals for
the improvement of the national legal framework. In order to facilitate the research
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process, the following methods have been used in the course of a research: 1) cognitive
method to obtain and accumulate necessary information on the selected topic, sum-
marising rights-based theories, legal historical materials, national constitutions and
special laws texts, including judicial decisions and others; 2) monographic method to
describe the insights provided in accumulated material, including those raised by other
authors, as well as explanations of the concepts and opinions of the author; 3) historical
method to provide the reader with an insight into the history of constitutional rights
of the nations; 4) comparative method (comparer in French, “to compare”) — a method
to compare national emergency state’s legal framework and mechanisms of restrictions
on human rights; 5) data analysis method to provide analytical insights for the reader;
6) methods of interpretation of legal norms recognised in scientific laws: grammar-
translation method to discover the word composition and meaning of legal norms and
concepts used by the author in the course of the study, both explaining concepts related
to the research topic and in the further part of the study, translating national legislation
norms; a historical method to find out relevant issues in the context of the history of
national constitutional rights and to clarify the historical origin and development of spe-
cific legislation and its norms; teleological method to detect the true will of the legislator
by assessing legislation and constitutional norms of emergency state; systemic approach
to define the place of the particular emergency state law in the general legal system, as
well as to understand the role of the Constitution’s norms in relation to entire text of
the Constitution.

Research is based on information from different sources, namely conclusions have
been drawn not only based on analysis of national legislations but also on the basis of
quotes expressed by law experts in legal literature, both in printed and electronically
available resources. The author used a lot of the comments on Constitution of Republic of
Latvia, which helped to understand the legal framework of emergency state. On the other
hand, regarding the French and Belgian regulation, it is specified that the author has
worked with materials in French - national laws, lawyers’ opinions, laws, comments,
judicial decisions — analysing the application of this regulation in practice and problems
that are related to it.

The research topic is rather extensive and can be viewed from several perspec-
tives. Occasionally, an emergency state has been announced during the development of
the research, as well as amendments have been regularly made to the legislation. Similarly,
the practice of the institution that implements constitutional control, while assessing
restrictions on human rights was different, changing, and even controversial. Thus,
the research should be updated regularly and be preventively transparent, for example,
in a subject to national daily action in the periods of virus outbreak or overcoming
the effects caused by the emergency state. In addition, it is essential to point out that
during the virus, society encounters new challenges every day, that require appropriate
action from the government. Consequently, law enforcement authorities also have an end-
less task to assess the legal aspect of each new problematic situation.
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Emergency State Institute and Its place
in the Model of Continental Europe

The author of the research has found that the word “extraordinary” semantically
means something that is completely unusual, unexpected, unprecedented; something
that has never happened, something that has not been experienced before. The word
“emergency” is explained as something what happens beyond the ordinary sequence,
arrangement. In turn, the word “extreme” is explained as such that it does not fit into
ordinary norms; does not correspond to the usual type; and is special (electronic online
dictionary Thesaurus). Consequently, at first look it can be concluded that all explana-
tions of the words are valid and correspond to the nature of the topic. This explanation
is also confirmed by the Latvian language explaining dictionary, which indicates that
“extraordinary”, firstly, is something that takes place beyond the usual arrangement, out-
side the usual order, for example, an emergency session, meeting, congress, and, secondly,
is something that does not match the usual, foreseeable, for example, an exceptional case
or events, emergency tasks. In turn, “extreme” is explained as something very unusual,
special (LatvieSu valodas vardnica (Eng. Latvian language dictionary), 2006). Also,
the Latvian literary language dictionary indicates that the word “extraordinary” means
something unusual, unexpected, unmatched, unprecedented, something that has not been
experienced before; however, “extreme” means something that does not fit into normal
norms, does not correspond to the usual type; something that is particularly big, great
(Latviesu literaras valodas vardnica (Eng. Latvian literary language dictionary), 1972).
Thus, the legal framework studied by the author in the context of the research topic is
such a legal framework that is related to unusual, unexpected, unprecedented events that
were not expected before and do not fit into daily situations. However, despite the indi-
cated explanations of the words, the author has found that in the case of emergency
state, the word “crisis” is also often used. This word should be understood as dangerous,
complex, severe condition; complex state of transition (electronic online dictionary
Thesaurus). Although “crisis” is a versatile word that indicates difficulties in a common
situation, the word gets used in another context. Respectively, the term “economic crisis”
can be used in the context of a financial situation, “psychological crisis” can be used in
relation to mental health, the term of an “energy crisis” also exists. Consequently, it can be
noted that the crisis may occur during the period of emergency state, but the crisis itself
is not an emergency state. In particular, events that happen in the case of an emergency
state may lead to a crisis in a sector or specific area, leaving it with serious consequences,
such as the crisis in the health sector or the crisis in the milk production and processing
industry, or the crisis in the tourism industry and the like.

It should be remembered that the national law “On emergency situation and state
of exception” (Par arkartéjo situdciju un iznémuma stavokli: Latvijas Republikas likums,
2013) has clearly distinguished two cases: an emergency situation and a state of exception,
so it would not be justified and correct to use the term “emergency state”, since it would
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not only lead to legal uncertainty in an aspect of its content, but would also confuse
the reader, creating misunderstanding about which of the legal regimes is contemplated.
First paragraph of Section 4 of the Law determines that the emergency state is a specific
legal regime, during which the Cabinet of Ministers has the right to limit the laws and
freedoms of public administration and municipal institutions, natural and juridical per-
sons, as well as impose additional obligations on them. In turn, first paragraph of Section
11 of the Law determines that a state of exception is a special legal regime, which can
be announced if: 1) the country is threatened by an external enemy; 2) if there is already
erupted or is a danger of eruption of civil unrest that threatens national democratic
apparatus in a country or in its part.

Looking further in the comments of the Constitution (Satversme), and directly,
in the commentary on Article 62, it is found that the national territory can be threat-
ened as from land and also from the sea or air. An external threat for the nation can be
understood by oral or written statements of foreign state persons, which contain ultimate
requirements or threats to use force against the Latvian country, as well as actions that
show the possibility of such an action and the campaigns of foreign media, which point
to the ideological preparation of invasion. In contrast, civil unrest may take the form
of mass disorder, non-compliance and violation of laws, wherein it is not necessary to
use an armed force. This should only be done when civil unrest threatens social order
or national apparatus and there are no other means to prevent it. Taking into account
the abovementioned, and despite the fact that the state of exception is based on excep-
tional circumstances, it should be recognised that it would not be correct, when talking
about the emergency state, to use such word compounds as a “exceptional situation”,
“state of exception”, “emergency state” and the like as synonyms, because the legislator
has distinguished two different legal regimes during which, in accordance with the first
paragraph of Article 4 and the first paragraph of Article 11, there are legal rights inter alia
to restrict the rights and freedoms of natural and legal persons in accordance with the pro-
cedures specified in the law and to impose additional obligations on them. Similarly,
the term “martial law” is often used in the context of a state of exception, which are
recognised as synonyms. In the root of this word, the word “war” can be found, which
means organised armed fight (electronic online dictionary Thesaurus). This is confirmed
by the sixth paragraph of Article 22 of the National Security Law, which determines that
war time occurs if an external enemy has committed a military invasion or otherwise
turned against the independence of the country, its constitutional apparatus or territorial
integrity. Thus, both the “state of exception” and the “martial law” as well as “war time”
are not attributable to the emergency state, but a completely different legal regime.

By analysing the given legal explanation of the emergency state, it can be recognised
that it does not contain a specific definition, but the second part of the article, despite
the separation of two legal regimes, only sets out examples when the emergency state can
be declared, namely in the event of such a national threat which is linked to a disaster,
its dangers or critical infrastructure threats if nation, societal, environmental, economic
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activity, or human health and life is significantly threated. Observing the specified, it has
been concluded that the term “emergency state” is an open (flexible) concept, the content
of which can be fulfilled with meaning and essence, taking into account existing circum-
stances and the true will of the legislator. In addition, concepts such as “disaster”, “hazard”,
“threats” also belong to the institute of emergency state, and to understand those a systemic
look is necessary. “Relevance” also has a crucial meaning which is an important criterion
in the legal basis for announcement of emergency state. Several terms that are associated
with an institute of emergency state are open concepts which obtain their content in
the way of interpretation, and in order to fulfil them other laws should be studied, such as
the already mentioned National Security law or Civil Protection and Disaster Management
law. Similarly, other sector laws contain legal provisions indicating to the occurrence of
exceptional circumstances, such as the Law on Forests or Energy law.

To prevent legal uncertainty, the author of the study calls for precise use of the con-
cepts, but it is also important not to forget that the key is to focus not only on the use
of conservative concepts, but fundamental understanding of them is important, under-
standing, when limits of each concept’s interpretation end. It can also be concluded
that these concepts can not only be looked upon with the vocabulary and with help
of various comments, but their essence is revealed through the relevant national legal
acts in conjunction with the legal system. The national legal system of each country is
different; however, the researched countries are participants of Western law circle and
belong to the Roman-Germanic law, thus, they must be similar in their legal systems
and therefore similar in matter of the legal framework of the emergency state, including
the terminology used.

The author of the study has found that the X-XII century can be considered as
the high Middle Ages when the map of legal circles and tribes that are typical to modern
Europe, began to develop. At the time, by marking trends for further development,
England formed a legal and judicial system, continental European laws also continued
their revolution. After assimilation of Roman Law in the Middle Ages, the legal circle
of Roman-Germanic law and the rights of Scandinavian countries were formed. After
the collapse of the Carolingian empire, a new political map started to emerge in conti-
nental Europe. Alongside to the German Holy Roman Empire, France was formed. Here
two tribes of a Roman-Germanic circle were forming: 1) Roman-French; 2) German
in their own German empire and in its vassal states. Continental Europe was divided
into the language groups: in Roman countries - France, Italy, Spain, Portugal, but in
German - Scandinavian countries and Germany. The Roman-Germanic tribe has devel-
oped in the course of shared history and is rooted in the law of Roman Empire (Osipova,
2004). Thus, in the author’s opinion, it is presumable that researched countries, based
on the common past law development processes, have naturally similar “beliefs” on
the principles applicable in the state of emergency, since an assimilation of Roman law
took place in those countries, so they have a similar legal framework basis, which is
a considerable fact in comparison to the emergency state legal framework.
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Significantly, Roman Republic was first to recognise the need for an exact specific
legal regime, which was the national apparatus for the possibility of simplifying and
militarising the extreme danger of the Republic of Latvia, introducing an extraordinary
magistrate-dictatorship for a specified amount of time. The purpose of the transfor-
mation of such national apparatus was to facilitate rapid and energy political action
for prevention of certain domestic or foreign crisis, giving significant political power
to one person. Renaissance policy philosopher Nikolo Makjavelli saw the example of
national wisdom in the development of dictatorship Institute in the Republic of Rome,
as Romans were able to connect the need for protection of the national apparatus with
the preservation of the legal apparatus, as the dictatorship was also subjected to the legal
framework. Following the example of the Roman Republic, many countries began to
incorporate public authority organisations within the emergency state situations, that
would allow to organise better protection of the national apparatus against domestic or
external threats. Traditionally, in relation to the organisation of the national apparatus
in the state of emergency, the British model and the Continental Europe model, that is
based on French national apparatus, are distinguished. Continental European model is
characterised by the fact that a special framework is made in advance for the emergency
powers and circumstances in which the government is entitled to decide on the use
of these powers. Overcoming of the national threat takes place in accordance with
the requirements of the law, which has been adopted and regulates general government
action in such a situation. Such a model is also embedded in our Constitution (Satversme),
namely, when national action in the event of a hazard is previously regulated (Latvijas
Republikas Satversmes komentari. 11l nodala. Valsts prezidents. IV nodala. Ministru
kabinets (Eng. Comments of the Constitution of the Republic of Latvia. Chapter I11. State
President. Chapter IV. Cabinet of Ministers), 2017).

Basic Law as a Basis for Announcement
of Emergency State

Before exploring the legal framework of national emergency states, it is necessary to
find out whether the introduction of the emergency state at all arises from the nation’s Legal
instrument of highest judicial power - Constitution. In addition, it is useful to find out how
the emergency state is strengthened in the basic law of each researched country, namely,
whether its justice expressis verbis derives from the text of the Constitution or the intro-
duction of such a state is justified by the application of the interpretation methods of legal
norms that are recognised in the legal theory, in particular, teleological and historical
method. Also, given the fact that the emergency state is related to restrictions on human
rights, it is also important to find out how the basic law of each country incorporates rules
on restrictions on human rights. That is, whether the country has chosen to incorporate
a general clause of restriction on human rights in its constitution, or it has chosen to
indicate the amount of each particular restriction or has opted for another variant.
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Constitution is the basic law of the nation, a social contract, which unites all citi-
zens and determines foundation of nation and society, and which, on the whole, consti-
tutes one of the key factors of public legitimacy. Most of the nations’ constitutions usually
determine two ways of exercising public authority - normal and emergency. The text of
the Constitution governs the implementation of the public authority under normal condi-
tions where the constitutional facility is not compromised and public authorities are able
to implement all the functions granted by the Constitution. Any country must take into
account the occurrence of emergency situation, where a country's existing constitutional
apparatus or even the existence of the country is at risk. For this reason, the Constitution
provides for the implementation of public authority in case of emergency (extraordinary)
state. Mostly, such circumstances are determined, with occurring of which it is possible
to decide on the transformation of the public authority organisation, as well as the public
authority bodies, which are authorised to act in emergency situations (Latvijas Republikas
Satversmes komentari. IlI nodala. Valsts prezidents. IV nodala. Ministru kabinets (Eng.
Comments of the Constitution of the Republic of Latvia. Chapter II1. State President.
Chapter IV. Cabinet of Ministers), 2017).

The highest law of our country does not literally contain an emergency state’s
concept. However, although there is no expressis verbis (clearly expressed) regulated
action during the emergency state in our Constitution, such as the scope of credentials of
the Cabinet of Ministers, it contains guidance on the possibility of emergency situations,
indicating that such circumstances are considered. Consequently, the justice of emergency
state is based on translating the text of the Constitution with the interpretation methods
of legal norms recognised in law, as well as applying the principle of unity of the Satversme.
Understanding the legal framework of the emergency state and the issue of restriction
on human rights also derives from Article 62 of the Satversme. Its commentary states
that the doctrine of raison d’état, which recognises that the country’s prosperity is placed
higher than the freedom of an individual. Similarly, the fact that the Satversme does not
contain a separate article on the right to declare an emergency state in the case which is
not related to the external enemy threats or domestic civil unrest, immediately does not
mean that this question is not constitutionally adjusted at all.

It is important that, despite the abovementioned, Satversme is suitable for over-
coming the threat in an emergency state and determines all the required minimum that
national constitutional bodies, institutions and officials, as well as the society in general
could cope with the challenges of emergency state. Experience in an emergency state shows
that Constitution (Satversme) is a sufficient legal framework for national action, setting
the objectives, basic principles and functions of national constitutional bodies (Levits,
2020). During the emergency state, Satversme is also in charge and applicable without
being violated. It is only the sound attitude and consciousness that it does not restrict on
innovative solutions, and it is not necessary to stick to conservative approaches, that is
important (Pastars, 2020). Furthermore, in opinion of the Constitution draft author, it is
based on the principles of France and England’s democracy and traditions, which helps
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in turn of the time stream (Dravnieks, 2020). Consequently, it is also appropriate to look
at legal provisions incorporated in the Basic Law of the French V Republic.

There is no doubt that the adoption of the Basic Law of each country was influenced
by specific historical events and testimonies, public authorities and regimes, experience
of other countries, different associations and contemporary ideas and the like. Similarly,
the content of its own time modern constitutional rights and examples of other countries
have given their influence. If we compare it with Latvia, the Constitution of the French
Republic has had a “tough fate”, since, overall, from 1789 to 1815, it could be talked
about ten different variations of the Constitution. By getting acquainted with the text
of the Constitution, the author of the study has concluded that it has not clearly and
specifically, i.e. expressis verbis, regulated institute of emergency state. However, it has
been found that Article 16 of the Constitution plays an important role in the context of
the national emergency state legal framework. Namely, the first paragraph of that article
provides for a situation where the independence of the Republic’s institution, nation,
the integrity of the territory or the fulfilment of international obligations is compromised
in a serious and immediate manner, and the regular operation of constitutional public
authority is terminated, then the President, consulting with the Prime Minister, both
Presidents of the Parliament Chamber and Constitutional Council must take appropriate
measures required by the given circumstances. The second paragraph of Article 16 of
the Constitution determines that the President must make a report about it to the nation.
The third paragraph of the relevant article, on the other hand, points out that the meas-
ures taken must be based on the desire to ensure the functioning of the constitutional
public authorities, as well as these measures must be feasible as soon as possible with
the least possible means to accomplish the task. It is essential that the fifth part of
the Article contains the concept of “extraordinary powers”, namely that the National
Assembly must not be eliminated, using existing extraordinary government powers. In
addition, the sixth paragraph of the Article states that, after thirty days of extraordinary
powers, it is necessary to examine whether Article 16 of the Constitution really being
implemented, competent parties giving their views in the form of a shared opinion, which
should be done as soon as possible (Assemblée nationale, 1958).

When assessing the Constitution of the French Republic, similar to the Latvian
Satversme (Constitution), the author of the research, wishing to find out the way to
secure a mechanism of restrictions on human rights in the basic law, has found that
the legal literature states that the restriction on human rights is commonly justified
by Article 34 of the Constitution of the French Republic. It determines that exactly
the law is what determines the rules on human civil rights, foundational basic rights
and public freedoms. Consequently, it can be concluded that the number of human
rights is also set separately in the law. As the French Constitutional Council has pointed
out, the foundational basic human rights are enshrined in law acts given to the pre-
amble to the Constitution - the preamble to 1958 Constitution, that is, the Treaty of
human and citizen rights, the Constitution of 27 October 1946 and the Charter for
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the Environment of 2004. These foundational rights can be restricted for the purpose
of providing the public order; however, whether or not the freedom of persons is being
unduly violated, is controlled by the Constitutional Council. It should also be pointed out
that the justice of the restrictions on human rights is always based on the Declaration
of the Rights of Man and of the Citizen that is added to the annex of the Constitution of
French V Republic, to its legal norms, and directly, this Article 4 provides that the freedom
consists of the opportunity to do anything that does not harm another person, thus,
there are no restrictions on the use of natural rights of each human, except for those who
provide to other members of the society an opportunity to exercise these rights. In turn,
from the Article 5 of this declaration follows that the law can prohibit harmful actions to
the society and no human can be forced to do what the law does not support. It should
also be pointed out that, according to the first paragraph of Articles 61 of the French
Constitution, if the person claims that the relevant legal act violates the rights and free-
doms guaranteed by the Constitution, this issue can be dealt with by the Constitutional
Council (Assemblée nationale, 1958).

Thus, the concept of an emergency state in the Constitution of the Republic of France
is constitutionalised in Article 16, which sets out two preconditions that must be met in
order that the President of the Republic could obtain extraordinary powers. However, to
understand the constitution - just like the Satversme - interpretation methods of legal
norms should be used. Basic laws of both countries point to the need to take all neces-
sary measures required by emergency circumstances but do not expressis verbis regulate
the greatness of powers nor explain the extent to which these powers may reach. It cannot
be argued that the French Basic Law would have constitutional absence of an emergency
state’s concept, as there are references to the President’s extraordinary powers, but there is
no reason to claim that the emergency state as a special legal regime would be strengthened
by the French Constitution as a separate rule, which would provide for an announcement
such a regime. On the other hand, with regard to the restriction on human rights, Article
34 of the French Constitution indicates that restrictions on human rights and their amount
are determined by a separate law, but the restriction clause itself is determined by Article
4 of the Declaration of the Rights of Man and of the Citizen.

Regarding the Belgian constitution, differences in the researched countries -
Republic and Kingdom - must be indicated. Republic is a country that belongs to the people.
It means free apparatus, but democracy in its nature is freedom. In the Republic, all insti-
tutions of public authority are directly or indirectly established according to the nation’s
will and its institutions are established only in elections, and the status of any official
does not have a personal privilege. Also, all public authorities are responsible for their
activities. Therefore, the word “republican” not only means “non-monarchical”, but it
also represents a constitutional facility, which is ruled by a nation, not by some sepa-
rate persons (Latvijas Republikas Satversmes komentari. 11l nodala. Valsts prezidents.
1V nodala. Ministru kabinets (Eng. Comments of the Constitution of the Republic of
Latvia. Chapter 11I. State President. Chapter 1V. Cabinet of Ministers), 2017). In contrast,
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Kingdom is a monarchical country, and the king is at its forefront. However, in the context
of the Belgian country, it is a federal constitutional monarchy. In this regard, it is noted
that the 19" century constitutional state was based on either constitutional monarchy or
constitutional republic. Usually, these types of countries were distinguished by the fact
that in monarchies the nation’s public power was inherited, while power authority of
the republic was elected. A head of state (the Republic) - the president - is elected for
a fixed period, but in monarchies, monarchs are in office for life. The constitutional
king is a lifetime president, and the president is a constitutional king only for a cer-
tain period (Latvijas Republikas Satversmes komentari. 11l nodala. Valsts prezidents.
1V nodala. Ministru kabinets (Eng. Comments of the Constitution of the Republic of
Latvia. Chapter I1I. State President. Chapter IV. Cabinet of Ministers), 2017). A constitu-
tional monarchy is essentially a gentler form of monarchy because the King’s power in it
is limited by the national constitution. Consequently, the king’s action under the highest
basic law of the country is limited.

Significantly, the Belgian Constitution is the synthesis of the French 1830 and
Dutch 1815 constitutions, as well as the English constitutional laws. Unlike innumerable
French variants of the National Basic Law, the Belgian Constitution during the period
from 1831 to 1914 was reviewed only once (de Vischer, 1986). The author, after reading
the text of the constitution of the Belgian Kingdom, has concluded that it does not
contain any indication of the possibility of emergency state or the use of extraordinary
powers. Belgian law researchers also have pointed out that the Belgian Constitution is
not suitable for solving crisis situations. It is one of the oldest constitutions, but it should
be reviewed to fully regulate the emergency state, including the extent of extraordinary
powers and the rule of law. Just as anti-terrorism measures, emergency measures should
be defined as well, because formalisation is the first step of democratic control (Verdussen,
2020). Elsewhere it has been recognised alike that the constitutional system of Belgium
is particularly poorly prepared for solving emergency situations, since Article 187 of
the Constitution is categorical and states that the Constitution must not be completely or
partially suspended. Thus, during the time of emergency state, tension between the nature
of emergency state and the norms of the supreme basic law have been created (Clarenne
& Romainville, 2020). Similarly, to Latvia and France, whether there is a crisis situation or
not, restrictions on basic rights in Belgium can only be performed if they have objective
and reasonable justification and they are limited on the basis of legal norms in accordance
with the vote of parliamentary assembly (Verdussen, n.d.).

It is important that Article 105 of the Belgian Constitution states that the King has
no other power except those he has been officially granted by the nation’s Constitution
and Specific Laws that has been adopted based on the Constitution itself (Belgian House
of Representatives, 2014). Consequently, it can be noted that it is not the case when
the State’s Constitution does not contain any regulation or only points to the possibility
of such a situation by translating legal norms but denies the existence of such a situation
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entirely. Such a prohibition immediately requires that, in the period of an emergency
state such as war on terror, nuclear disaster, deadly heat wave, devastating weather or
epidemics, the government cannot adopt emergency measures that stop the application
of constitutional rules, particularly its basic rights. Thus, independent of the severity and
intensity of events, authorities should work legally and justly, and any cost and citizens
should be able to exercise their foundational rights unhindered, and the legal regime
must not be modified. All public authorities during the emergency state in accordance
with the Constitution are responsible for application of all its rules (Verdussen, 2020).
However, in many cases, legal researchers have responded to the concept of “special
powers”, which is strengthened in certain laws and includes the possibility for the gov-
ernment to issue special Royal Decrees. They have the same status as the bills adopted
by the Parliament, but they do not have to go through the long and complex legislative
procedure. The purpose of such a mechanism is the speed, efficiency and the possibility
of avoiding the situation when a majority of votes in the Parliament will not be reached.
Further on, they must also receive the Parliament’s approval, but while the evaluation
process is taking place, they can start their activities (Messoudi, 2020). This, however,
does not mean that these “special powers” provide government with an unlimited power
and the government can do everything that it wants. Consequently, it is important to
point out that the Belgian Constitutional Court has stressed that, in direct implementa-
tion of these “specific powers”, it is necessary to comply with a number of the following
principles, to respect the principle of division of power: 1) the use of “special powers”
should be based on emergency circumstances; 2) restrictions must be limited in time;
3) objectives that are set and tasks that are necessary to achieve them must be clearly
defined; 4) the exact amount of measures that are authorised to the king must be indicated
(Clarenne & Romainville, 2020).

In view of the outlined, it can be concluded that none of the researched national
constitutions do not expressis verbis regulate the concept of emergency state. However,
the Satversme has been recognised as functionable also in the period of an emergency
state as it is able to be both flexible and adapt to the current situation using the transla-
tion methods of law norms and filling those norms with a certain content. The authors
of the comments of the Constitution (Satversme), while explaining the institute of special
legal regime in Latvia, i.e. a state of exception, has indicated both the principles applicable
in this mode and explained the meaning of a state of exception, which the author of
the study has also recognised as eligible during the emergency state. It is also necessary
to recognise that the Satversme contains an unusual mechanism of restrictions on human
rights, which is not commonly used in constitutions, indicating specific restrictive articles
in a single provision. In addition, evaluating the institute of emergency state in Latvia,
there are considerable arguments and motivations related to Article 117 that was not
adopted in the Satversme.

Regarding the Constitution of the French Republic, it can be noted that it gives
extreme powers to the President of the Republic, naming the cases in which these powers
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can take place; however, it does not regulate the extent of these powers. Consequently,
the basic laws of both countries allow existence of emergency state and its possible modi-
fications and derogations from the usual arrangements but does not precisely regulate it.
Thus, in accordance with the principle of unity of the Constitution, these two basic laws
have to be looked upon in conjunction with all the rules and must be interpreted according
to the “spirit” of the age. The fact that the constitutions do not contain a separate legal
provision on the announcement of the emergency state does not mean that this issue is
not constitutionally amended. In turn, while evaluating the French model of restriction on
human rights, it was found that the justification is found in Article 34 of the Constitution,
which provides that it is the law that lays down rules in relation to the human civil rights,
foundational basic rights and public freedoms. Similarly, restrictions on human rights
are based on the norms of the Declaration of the Rights of Man and of the Citizen,
and directly, on the Article 4, which sets limitations on the rights of other members of
society. On the other hand, the Belgian Constitution indicates that the King has no other
powers, except those that are granted by the constitution and the special laws adopted
on the basis of the Constitution itself. Similarly, the highest law of this country states
that no derogations from it are allowed; consequently, it is not the lack of legislation but
the resulting denial of the emergency state that is found. Regarding the model of restric-
tions on human rights, it can be noted, that there is no general clause of restrictions on
human rights included in the constitution, but the mechanism of restrictions on human
rights is incorporated in several ways, including the way of specific derogations. For
example, Article 22 of the Constitution determines the rights to inviolability of private
and family life, except for certain cases defined in the law. Thus, it can be noted that
the legislator has directly included the right of derogation in the norm. However, without
legal provisions incorporated into national basic laws, specific regulatory enactments are
those that are significant in the context of the institute of emergency state.

Meaning of Law on Emergency State
in the Legal System

The author of the study has found that the law “On emergency situation and
state of exception” was established on the basis of lack of regulation and deficiencies
in the Law “On state of exception” which allowed to issue a specific legal regime only
in a situation where the country is threatened by the external enemy or when there
are domestic civil unrests that threaten the existing national apparatus or there is
a danger of such unrests in a country or in a part of it. The author has also found that
all the obligations of a state that result from the international law norms are respected
in the law. In addition, it has been found that the law is not contrary to international
basic documents on human rights. Regarding the content of broadly defined parts of
multiple Articles that are contained in the law, such as the second paragraph of Article 8
which includes the rights of the Cabinet of Ministers to determine the competence
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of public administration and municipal institutions in prevention and overcoming of
the national threat, or, for example, the third paragraph of Article 19 which determines
that measures should be taken only to the extent necessary to normalise the situation,
noting that the applicable law should be reasonable and able to fulfil the identified
open concepts in the Article, such as “normalisation of the situation” by itself (Par
arkartéjo situdaciju un iznémuma stavokli: Latvijas Republikas likums, 2013). In contrast,
if the state unreasonably uses extraordinary powers, a greater danger may occur. At
the same time, the author has found that the relevant Articles cannot be clarified, as
the purpose of the law is essentially to predict the unpredictable. It is also important that
all administrative decisions taken in a state of emergency should have a legitimate aim
to be proportionate, non-discriminatory, reasonable and necessary in each particular
event of a national threat. The current study recognises that, in general, this law is well
applicable in an emergency state.

Simultaneously, it can be noted, that the author of the study works in the munici-
pality of Smiltene county, and it is also essential to emphasise the work of municipality
during the state of emergency. In this context, it should be pointed out that an important
role in the legal framework of the emergency state was played not only by the above-
mentioned law, but also statement No. 8 of the Nation’s President “Basic principles of
operation of nation’s constitutional organs in an emergency state” of March 23, 2020.
According to its second paragraph, all the country’s constitutional bodies, all state insti-
tutions, incorporations and officials must exercise their competences and carry out their
work so that within the framework of this general national aim their functions and tasks
were performed as much as possible. Also, paragraph 4 of the message determines, if
necessary, the operating forms of constitutional bodies, corporations, institutions and
officials are applicable to the circumstances determined by the emergency state. It also
includes the mode of remote working, restriction on direct contacts of people, expanding
operation in an electronic environment and other measures that ensure the performance
of functions as much as possible. Consequently, also the municipality in which the author
of the study works has tried to find a wide range of solutions to fulfil its tasks as effec-
tively as possible in an emergency state. For example, since the prevalence of Corona
virus, all sites and meetings have been organised remotely on Zoom platform, which
has already become such a mundane and convenient “tool” that it has been decided to
organise a weekly employee meeting using this platform also in the future, because it
has been observed that more employees participate in this meeting format than visiting
it in person. This can be explained by the fact that it is easier and faster to connect
to the meeting in Zoom, employees can do it from their office (home, park). It is also
noticeable that it would be worthwhile to analyse the internal alarm system during
the emergency state in public administration institutions, including municipalities,
namely, by examining how much and what kind of report was received directly in con-
nection with non-compliance with the government imposed restrictions in the context
of the virus Covid-19.
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Regarding France - in legal literature, it is recognised that there are several legal
regimes in France: extraordinary powers granted to the President in accordance with
the Constitution. State of exception associated with inevitable threat that is caused by war
or armed rebellion and the emergency state, associated with “health disaster”, namely,
the situation where health disaster threatens health of the population by its nature and
severity. Thus, it is already possible to state that in comparison with the Latvian legal
framework, in which two specific legal regimes are possible - the emergency situation and
the state of exception, the French national legal system contains three solutions. Those are
two laws which govern the emergency state in the country - 1955 Law “On the Emergency
state” and the Code of Public Health. It is precisely in the context of the virus Covid-19
pandemic when the legal instrument integrated in the French National Health Code
can be praised, according to which the public health emergency state can be announced
throughout entire metropolis or some part of it. Such a situation can be announced based
on the Decree of the Council of Ministers, adopted in accordance with the Statement
of the Minister of Health, and must be accompanied by all existing scientific data that
motivate to make such a decision. In this case, both the National Assembly and the Senate
must be informed of all the measures taken by the government. In contrast, the extension
of the emergency situation after one month here is only possible by law and can only be
performed after the opinion of the Scientific Committee has been received.

On the other hand, regarding Belgium, the author has found that one of the resources
used by the state to cope with emergency circumstances caused by the virus Covid-19 is
the royal decrees adopted by the Council of Ministers. It was previously established that
Article 105 of the Constitution states that the King has no other powers, except those
that are granted by the Constitution and the specific laws adopted in accordance with
the Constitution. Thus, these extraordinary powers are implemented based on regulatory
decrees, using which the executive power can intervene in the legislative power. The author
of the study has found that they are similar to the legal system of the Republic of Estonia,
where, under Article 109 of the Estonian Constitution, President of the Republic is allowed
to issue co-signed decrees of the Head of the State Meeting and the Prime Minister that
have the power of the law if the State Meeting cannot occur, in case of urgent national
necessity. When the State Meeting occurs, the President submits decrees to it, and the State
Meeting immediately adopts the law on their approval or cancellation (Pleps, Pastars, &
Plakane, 2014). Similarly, in Belgium the King’s special or extraordinary powers, which are
implemented through the decrees, are exercised only and exclusively due to emergency
circumstances when it is not possible to comply with the ordinary legislative procedure,
because there is an urgent emergency and the need for such a legislative act.

Thus, two laws were studied both from March 27, 2020, both titled “The law that
authorises the King to adopt measures to control the spread of Covid-19 virus” and it was
found that they were adopted so Belgium could respond to Covid-19 virus epidemic and
manage its consequences, so they determine the Royal Powers to implement the neces-
sary measures with the decree adopted by the Council of Ministers. They indicate that
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the King may take all the necessary measures, observing the principles of independence
and impartiality, taking into account the rights of participants of the trial of defence
during the proceedings and adapt the competence, operation and procedure of national
councils and administrative courts, in such a way as to allow the continuity of these
institutions and continued implementation of the mission of these institutions. One
law requires that the decree is approved by the law within a period of one year, while
the second decree requires that the King is authorised to take all the necessary measures
to protect public health and to preserve social order, including organising the neces-
sary measures in the field of logistics, to take supportive measures in the financial and
economic sectors, supporting businesses and households that have been affected by
the consequences of the pandemic, to protect the consumer, make amendments to labour
law and social security law, for example, to guarantee the protection of national economic
interests and to protect critical industries. Likewise, the King has given rights to extend
the terms that are stated in the laws, has an obligation to guarantee the continuity of legal
proceedings to adapt the work of bailiffs, prosecutors, translators (interpreters), notaries,
so as they could be able to function in emergency circumstances, to observe the common
decisions issued by the European Union member states to overcome the crisis.

Conclusions

1. Concepts relating to the institute of emergency state are used incorrectly and
there is an unequal terminology practice found. It is not appropriate to use
the concept of “emergency state” and “extraordinary state” or other similar
derivatives, as the legislator has clearly distinguished and separated between
the two legal regimes — emergency situation and state of exception. It is also not
correct to use the concept of “martial law” or “war time” because these concepts
have a military character. Regarding the concept of “crisis”, this concept does not
in itself mean an emergency situation, but the consequences of the emergency
situation may have become a reason for the crisis of some sector.

2. Latvia, France and Belgium belong to the continental European model and
the Romano-Germanic law system, and their national legal systems are based on
the principles of Roman law, so they have a similar legal framework basis. However,
despite each country having a different legal framework for the state of emer-
gency, there is a consensus observed regarding questions on emergency issues.

3. The content of the emergency state is not expressed in Latvian Satversme, but
the principles of law that are applicable in emergency state and the rule of law
in restrictions on human rights can be read in accordance with Paragraph
116 of Article 62 of the Satversme. Based on interpretation methods of legal
norms, it is made certain, that constitutionalism of emergency state in Latvia
can be translated (interpreted) in accordance with the principle of unity of
the Satversme.
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4. Like in Latvia, also in France, the justice of emergency state does not expressis
verbis follow from the Constitution, but the President of the Republic must be
awarded with an extraordinary authority in the cases specified in the Basic Law.
Only in France, three specific legal regimes have been distinguished, including
emergency state in the health sector, which demonstrates its functionality
during the Covid-19 virus.

5. The Constitution of the Kingdom of Belgium states that there is no possibility of
derogation from the provisions of the Constitution, and it does not provide for
a mechanism to announce emergency state. The emergency state in the country
is rated contradictory and it would be necessary to revise the Belgian Basic Law
to adjust the justice of emergency state. It is not stated that there is a separate law
that regulates the emergency state, as it is in the legal systems of Latvia and France.

6. It would be worth considering whether it is necessary to amend the Satversme,
supplementing it with paragraph 1 of Article 62 which would give the rights
to the Cabinet of Ministers to announce an emergency state, as well as also to
consider the possibility of incorporating into the Satversme such an Article
which would state that in the period of these two legal regimes, the Cabinet of
Ministers has the right to issue rules that have the power of law, with Saeima
subsequently reviewing them.
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Abstract

Due to technological developments and entry of new generations into the labor
market, teleworking is rapidly becoming more widely used as a form of employment.
The Covid-19 crisis has increased its relevance over the past year. In the Latvian regula-
tory framework, this has been defined recently, including the definition of telework in
the Labour Protection Law. Given that companies have had to adapt to the organisation
of telework relatively quickly, in practice there are legal obstacles to effective implementa-
tion of sustainable telework.

The aim of the article is to reveal the most significant legal obstacles to implemen-
tation of efficient and sustainable telework in Latvia, considering experience of other
countries. Both national and international legislation have been used in the study to
achieve the set goal. Descriptive, analysis, induction and deduction methods have been
used in the development of the article.

The results showed that there are uncertainties about application of the law in
Latvia in the context of telework to the employee’s right to disconnect from digital
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devices. The authors also found that planned changes to the Labour Law regarding
telework do not create legal certainty in employment relations in emergency situations,
such as the Covid-19 crisis. The authors also suggest including the right to disconnect
in the Latvian regulation, to secure employees’ rights to privacy and secure and healthy
work environment.

Keywords: Labour Law, teleworking, the right to disconnect.

Introduction

Technological developments and the Covid-19 crisis have highlighted teleworking
as a form of employment. In addition, it is the wider use of technology that suggests that
teleworking, as a form of employment, is not temporary in nature, but is expected to
continue to be used more widely (Belzuneugui-Eraso & Erro-Garces, 2020). The research
problem is justified by the topicality of the research. As telework is used more and more
widely, in practice only new cases arise in which it is necessary to clarify and apply
legal norms in cases that have not been experienced before and which are not directly
regulated.

Topicality of telework is confirmed not only by international studies (for example,
Eurofond, OECD) and data from the Central Statistical Bureau in Latvia, but also by
the project “Life with COVID-19: Assessment of Corona virus Crisis Management in
Latvia and Proposals for Future Public Sustainability”. The primary data set of the study
consisted of three surveys conducted in the second half of 2020 — the Latvian Business
Survey, the Population Survey and the Employee Survey. The results of the surveys showed
that in practice during the crisis caused by Covid-19 there are violations of Labour Law,
which are largely related to organisation of telework and lack of common understanding
of application of regulations in various telework cases.

The aim of the article is to reveal the most significant legal obstacles to imple-
mentation of efficient and sustainable telework in Latvia, considering the experience of
other countries. Both national and international legislation have been used in the study
to achieve the set goal. Descriptive, analysis, induction and deduction methods have been
used in the development of the article.

In the following chapters, attention is paid to the problem of remote work regulation
in Latvia, especially analysing the right to disconnect from digital devices.

Regulation of Telework in Latvia

Topicality of telework now and in the near future is evidenced by the results of
the research carried out within the project “Life with COVID-19: Assessment of the Corona
virus Crisis in Latvia and Proposals for the Future of Society”. Within the framework of
the study, companies, employees and the general population were surveyed. The results
of the population survey showed that 22 % of the respondents worked remotely during
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the Covid-19 emergency. Of the respondents who worked remotely, 45.3 % represented
the public sector and 26.8 % the private sector. The results of the survey also showed that
a large proportion of respondents would like to continue to work remotely entirely or
a couple of days a week. Not only did the crisis caused by Covid-19 determine improve-
ment of the regulatory framework in the context of telework, but it is also provided
for Improvement Action Plan for 2019-2022 in the Business Environment (Cabinet of
Ministers, 2019). This means that as teleworking becomes more widely used, it is impor-
tant to have a common understanding of application and interpretation of the regula-
tory framework, which would create legal certainty and security even in exceptional
circumstances.

Amendments to the Labour Protection Law of 1 July, 2020 define telework,
stipulating that it is a form of work performance where the work that the employee
could perform within the employer’s company is performed permanently or regularly
outside the company, including work performed using information and communica-
tion technologies. For the purposes of this law, telework is not considered to be work
which, due to its nature, is associated with regular movement. In addition, Article 8 of
the Labor Protection Law was supplemented with a clause providing for co-operation
between the employer and the employee in assessment of work environment risk (Labour
Protection Law, 2001).

Currently in Latvia, the first part of Article 53 of the Labour Law enables
the employer and the employee to agree on the place of work. This means that tele-
working is possible by agreement between both parties. The employer may enter into
such an agreement with employees with whom an employment contract has already
been concluded by proposing amendments to the employment contract in accordance
with the procedures specified in Article 97 and 98 of the Labour Law. The results of
the employee survey show that 76 % of employees who worked remotely did not have
such a written agreement.

The legal framework for telework agreements and the right to unilateral action
varies from country to country. For example, German and Swiss legislation stipulate that
an agreement on telework must be provided for in either employment contract or collective
agreement. However, in exceptional cases, such as the Covid-19 pandemic, the employer
has the right to unilaterally require the employee to work remotely (Andersen, 2020).

In addition, it should be noted that the general inclusion of the employee’s right to
work remotely in the Labour Law is currently being discussed in Germany. Perhaps this
would be important for people who are unable to work for the company due to a medical
condition, such as people with disabilities or pregnant women. Italian legislation on
employment law provides for the right of employees to work remotely in the event of
an emergency if the employee has a child under the age of 14 who is studying remotely
or has another person who is unable to take care of themselves or has a disability. In
Portugal, the employee’s right to work remotely for a specific group of people was included
because of the Covid-19 pandemic. The circle of persons included those with disabilities
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or illnesses that may endanger other persons. Inclusion of such a reservation in the regu-
latory framework contributes to protection of the most vulnerable groups in the field of
labor law, while ensuring the continuation of employment.

In Latvia the Labour Law does not regulate telework separately, but amendments
to the Labour Law have been proposed, which would supplement Article 76 of the Labour
Law with the fourth part in the following wording: “For purposes of this Law, telework is
a form of work in which the work which the employee could perform within the enter-
prise is performed permanently or regularly outside the employer’s enterprise, including
work performed by the employer. For the purposes of this Law, work which, due to
the nature of the work, is connected with the regular movement of an employee shall
not be considered telework” (Labour Law, 2021). Thus, both definition of telework and
obligation of the employer to cover expenses incurred by the employee in connection
with the performance of telework would be provided. Such a definition of telework is
also in line with international practice. However, it would also be important to provide
for exceptional cases in which it would be possible for the parties to decide on telework
alone, in order to ensure equal and fair application of the law.

The results of the study showed that in practice there is uncertainty regarding
employers’ compensation to employees for expenses that have occurred due to tele-
working. Considering the economic benefits of telework, it is necessary to create precondi-
tions for the wider use of telework. It also includes clear and fair distribution of costs of
teleworking between the employer and the employee, in order to avoid situations where
teleworking is delayed because the employer and the employee cannot rely on clear tax
regulation. The results of the Employee Survey show that 42.8 % of the respondents who
are employed and worked remotely were not reimbursed for costs (for the Internet, elec-
tricity) although they were necessary. This leads to the conclusion that there is a risk of
a breach of employment law with regard to fair compensation for the employee’s expenses
required to perform telework.

On January 1, 2021, amendments to the Personal Income Tax law came into force,
which aims to supplement the transitional provisions with items 159, 160, 161, which
states the type of expenses related to telework being exempt from taxation. However,
the temporary nature of such regulation is not understood, as the amendments apply
only to the rear 2021. Telework, as a form of work organisation even after the end of
the Covid-19 emergency, is expected to continue to develop and be used more widely, so
appropriate changes in the regulatory framework should be sustainable, thus ensuring
legal certainty and predictability. Otherwise, a situation arises in which the Labour Law
will provide for a general obligation of the employer to cover the employee’s costs related
to telework, but the application of taxes in this case is only temporary. In order to ensure
legal certainty and predictability, changes are required in Article 9 of the Personal Income
Tax Law, which provides for the types of non-taxable income.

To promote legal certainty, it is necessary both to amend the regulatory enactments
that regulate the employer’s compensation for employee expenses related to telework,
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and to create common understanding between entrepreneurs and state institutions on
interpretation and application of legal norms.

There is also legal uncertainty regarding the right to privacy in the context of
teleworking. Entrepreneurship survey data show that 61 % of the companies that have
introduced teleworking have increased digitalisation and use of information technology in
business. This shows that as the form of teleworking becomes more widely used, so does
the use of information technology, which in turn poses risks in a way that is compatible
with an employee’s right to privacy or rest.

Given that the right to privacy is a fundamental human right, restrictions on
employees’ rights to privacy must be lawful and proportionate. Protection of personal
data in the Member States of the European Union is determined by the General Data
Protection Regulation (2016) and in Latvia also by the Law on the Processing of Personal
Data (2018). In the field of labour law, there is no separate regulation in Latvia that, for
example, prohibits an employer from controlling an employee’s behavior on digital devices.

Although preconditions for lawful data processing follow from the General Data
Protection Regulation, individual assessment of individual cases may lead to different
subjective interpretations, which creates a legal risk for protection of employees’ right
to privacy in Latvia.

For example, in Germany, the legislation specifically requires the consent of
employee representatives for use of software (for example, employee screen control,
computer mouse and keyboard management, control of websites visited) that controls
teleworkers. On the other hand, Italian and Portuguese legislation prohibits use of such
software which controls employees work-related behavior on digital devices, as it dispro-
portionately violates employees’ right to privacy. This shows that there are also different
interpretations of the right to privacy between the Member States of the European Union
in the context of teleworking.

Right to Disconnect from Digital Devices

It is considerably more difficult to establish balance between work and personal life
in digital economy. Because the employee is always in contact with not only the employer,
but the entire outside world, achievements of international labor regulations to limit
working hours are lost (Chudnovskikh, 2019). Technological developments have cre-
ated a risk for fair use of breaks and rest periods at work, especially in the context of
teleworking. In response to the concerns arising from the “always-on” work culture,
the concept of the “right to disconnect” has developed, which provides employees with
the ability to disconnect from work, and generally from related communication tech-
nologies, outside defined working hours. It is in context of telework that employees are
most likely to work “hidden” overtime that is not paid for by their employer. The authors
note that the results of the survey of employees showed that 69.3 % of the respondents
who worked remotely have an important opportunity to disconnect from digital devices
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outside working hours (when the assigned tasks have been completed). The need to
introduce the “right to disconnect from digital devices” in order to prevent burnout is
also highlighted by a study carried out by Eurofond (Eurofond, 2020).

The right to disconnect from digital devices is considered for some as a new aspect
of the right to rest periods and limitation of work hours. The Latvian Labour Law does
not directly define the right to disconnect from digital devices; however, such rights
arise from certain legal norms, for example, provisions of the Labour Law relating to
the general rules on rest periods and breaks in work. This right also follows from Article
27 of the Labour Protection Law, which stipulates that the employer is responsible for
safety and health of employees. In general, the right to disconnect from digital devices
evolves from the right to privacy and autonomy, employees right to safe and healthy
work environment and from employees right to leisure and rest period (Secunda, 2019).

Separate legislation on the right to disconnect from digital devices exists in France,
Italy and from 2019 also in Spain. The French legislation provides that employers are
required to include in the employment contract a reservation concerning use of telecom-
munications equipment between the employee and the employer (Orstein & Glassberg,
2019). The right to disconnect from digital devices is provided in different ways by com-
panies in France. Some organisations use preventative measures and provide training for
employees on working hours, as well as include a reservation in internal regulations that
e-mails cannot be sent outside working hours. Some companies have introduced techno-
logical solutions that store e-mail sent by an employee in the system and deliver it only
on the morning of the working day. Some companies include a ban on sending e-mails at
night in collective agreements or employment contracts (Orstein & Glassberg, 2019). On
the other hand, the Italian legislation of 2017, which provides for flexible working hours,
stipulates that the employer and the employee must provide technological and organisa-
tional means that ensure a minimum rest period, including the right to disconnect from
digital devices (ITUC, 2021). Spain is currently the most recent country in establishing
the employee’s right to disconnect to their regulation along with other digital rights. It
is interesting to note that in French and Italian regulation there is no direct recognition
of employee’s right to disconnect as such while Spanish legislation clearly prescribes
the existence of the right to digital disconnection of employees.

In 2019, the Luxembourg Supreme Court also recognised the employee’s right to
disconnect from digital devices; however, certain rights to disconnect from digital devices
are not included in the Luxembourg legislation (Castegnaro, 2019). In Spain, the right
to disconnect from digital devices outside normal business hours is set out in the Data
Security and Digital Act (2018).

Although more and more countries are introducing the right of employees to
disconnect from digital devices in their regulatory framework, either by taking legisla-
tive approach (France, Italy) or corporate self-regulatory approach (Germany), there is
no uniform regulation at the level of the European Union. The right of employees to
disconnect from digital devices is implicit in the Working Time Directive 2003/88/EC.
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For example, the directive sets minimum daily and weekly rest periods to protect safety
and health of workers. Similarly, the right to disconnect from digital devices derives from
the 20 principles of the European Pillar of Social Rights, which include the principle of
work-life balance (Principle 9) and the principles of a healthy, safe and well-adapted work
environment and data protection (European Commission, 2021). This legislation is more
of a recommendatory nature, but compliance with it is essential for harmonisation of
social rights in the European Union.

It can be concluded that experience of the EU Member States differs regarding
the right of employees to disconnect from digital devices. Although such rights also derive
from the Latvian regulatory framework, clear regulation would create legal certainty.
Considering the topicality of telework, Latvia also needs a regulatory framework that
would include the right of employees to disconnect from digital devices, thus promoting
sustainability of telework and compliance with international principles. That would also
help to protect employee privacy, productivity and compensation, and their rest and
leisure time. Notwithstanding, it is worth noting that the right to disconnect can also be
secured in a variety of ways, not just through legal means. Modern technology has enabled
modern businesses to exercise their right to disconnect through technical means. This
suggests that there is a need for social dialogue in Latvia between institutions and busi-
nesses to implement the right to disconnect in practice along with changes in regulation.

Conclusions

1. With the development of technology, relevance of telework is expected to
increase; therefore, a clear regulatory framework is needed that would create
legal certainty on organisation of telework, the right of employees to disconnect
from digital devices, and employers’ compensation for expenses incurred by
employees work.

2. The planned changes to the Labour Law in Latvia regarding telework do not
create legal certainty in employment relations in emergency situations, such
as the Covid-19 crisis, as they do not provide for a unilateral right to telework
in exceptional cases. Such rights would ensure their fair application in excep-
tional cases.

3. Although the planned amendments to the Labour Law provide for the employer’s
obligation to reimburse employee expenses incurred in connection with tele-
work, the application of personal income tax in this case is only temporary with
a time limit that creates legal uncertainty, as telework is an expected form of
employment and will be used more widely in the future.

4. Although preconditions for lawful data processing follow from the General Data
Protection Regulation, individual assessment of individual cases may lead to
different subjective interpretations, which creates a legal risk for protection of
employees’ right to privacy in Latvia in the context of telework.
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12.

13.

Marta Urbane, Inna Doviadbekova, Anzelika Berke-Berga. Legal Challenges
of Teleworking in Latvia

5. The right to disconnect from digital devices is not directly defined in the Latvian
Labour Law; however, such rights arise from separate legal norms in both
the Labour Law and the Labour Protection Law. However, it would be neces-
sary to improve the understanding of the right of employees to disconnect
from digital devices, and considering the ever-increasing use of technology,
provide for a separate right to disconnect from digital devices in the regulatory
framework.
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Abstract

Implementation of the Association Agreement between Ukraine and the European
Union has opened additional opportunities for establishing bilateral cooperation
between bodies, institutions and organisations in the field of justice. The article exam-
ines the structure and management system of the Ministries of Justice of Ukraine and
Latvia. In the course of a detailed analysis of the institutional structure and functional
purpose, it was established that the Ministry of Justice of Ukraine and the Ministry of
Justice of the Republic of Latvia have similar activities and management systems, typical
for many European countries. Ukraine’s European integration aspirations, reflected in
its commitments under the Association Agreement between Ukraine, on the one hand,
and the European Union, the European Atomic Energy Community and their Member
States, on the other, demonstrate Ukraine’s serious intentions to change its approach
to justice. It is established that in the direction of the development of cooperation in
the field of justice between Ukraine and Latvia fruitful cooperation is established, which
is reflected in the Memorandum of Understanding between the Ministry of Justice of
Ukraine and the Ministry of Justice of the Republic of Latvia.

Keywords: international cooperation, administrative law, justice, public
administration.

Bodies of justice ensure functioning of the main activities of the state, proper
level of functioning of which depends on the achievement of strategic goals of the state,
in particular, socio-economic, political, international law, as well as the level of
quality of life.
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Modern processes of reforming the justice sector of Ukraine testify to the need to
study and use the positive experience of the functioning of the judiciary in the European
Union. The study of certain issues that arise during international cooperation in the field
of justice will provide opportunities for the exchange of knowledge and experience in
the legal, legislative, organisational and functional areas; which actualises this study. In
the context of improving the functioning of the justice sector in Ukraine, it has been
proposed to get acquainted with the experience of the Ministry of Justice of the Republic
of Latvia, analyse the main activities, management system, tasks of this executive body
and the main areas of cooperation between Ukraine and Latvia.

According to Art. 1 of the Association Agreement between Ukraine and
the European Union, the European Atomic Energy Community and their Member States,
the main objectives of the Association are: 1) to promote gradual rapprochement of
the Parties based on common values and close privileged ties , as well as deepen Ukraine’s
relationship with EU policy and its participation in programmes and agencies; 2) to pro-
vide the necessary framework for enhanced of political dialogue in all areas of mutual
interest; 3) to strengthen cooperation in the field of justice, freedom and security in order
to ensure the rule of law and respect for human rights and fundamental freedoms, etc.
(Verkhovna Rada of Ukraine, 16.09.2014).

According to Art. 14, Section III of the Association Agreement in the framework
of cooperation in the field of justice, freedom and security, the Parties attach special
importance to strengthening the rule of law and strengthening institutions at all levels
in the field of governance in general and law enforcement and judicial authorities in par-
ticular. Cooperation will focus, in particular, on strengthening the judiciary, increasing
its efficiency, guaranteeing its independence and impartiality, and combating corruption.
Cooperation in the field of justice, freedom and security will be based on the principle
of respect for human rights and fundamental freedoms (Verkhovna Rada of Ukraine,
16.09.2014).

Commitments made under the Association Agreement confirm European inte-
gration aspirations of Ukraine to change approaches in various areas, including justice.

The current stage of development of the Ministry of Justice of Ukraine allows
identifying it as one of the leading central executive bodies, which has a particularly
broad scope of interaction with citizens and the corresponding influence on the forma-
tion of state legal policy.

The views of N. A. Zheleznyak have been supported that are in contrast to other
ministries, central executive bodies, including law enforcement (Ministry of Internal
Affairs of Ukraine, Security Service of Ukraine, tax police, etc.). The Ministry of Justice
of Ukraine occupies a special place, performing not narrowly specific (for example,
“force”) tasks and functions, but large-scale legal measures, which together provide
support for the required level of law and order. The author stressed that the Ministry
of Justice of Ukraine influences solution of problems in the justice sector and helps to
increase the overall level of legal and organisational support for the implementation of
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state legal policy aimed at protecting human and civil rights, freedoms in certain areas
(Zhelezniak, 2005).

O. G. Predmetnikov, researching administrative and legal framework of the judi-
ciary, noted that today the judiciary of Ukraine continues to be in a transitional stage
of its institutionalisation and implementation of European experience in the field of
justice and other related fields, in particular, positive trends in the elimination of system
of justice bodies of Ukraine of superfluous administrative links, reduction of number of
employees, introduction of modern electronic services, and also liberalisation, decen-
tralisation and demonopolisation of the corresponding directions of activity of bodies
of justice of Ukraine (Predmestnikov, 2017 ).

Supporting such approach, the structural transformation of bodies and institu-
tions under the jurisdiction of the Ministry of Justice of Ukraine is important to be
performed, more so due to the international experience to apply the best form and man-
agement system.

O. Agapova and K. Palkova studying “public administration” in Ukraine and Latvia
found that administrative law is an important component of public administration, thus
concluding the following: 1) administrative and legal norms are the basis for the emer-
gence of relations in the field of public administration; 2) community relations arising
during public administration can be characterised as administrative and legal; 3) activity
of subjects of public administration is carried out in appropriate forms of public admin-
istration (Agapova, Palkova, 2020).

It has been proposed to consider in excruciating detail the main administra-
tive and legal regulations governing the activities of the Ministries of Justice of both
countries.

According to the Resolution of the Cabinet of Ministers of Ukraine dated
02.07.2014 No. 228 “On approval of the Regulations on the Ministry of Justice of
Ukraine”, the Ministry of Justice of Ukraine ensures formation and implementation
of state legal policy, state policy on bankruptcy, notary, enforcement of court decisions
and other bodies (officials), state registration of civil status acts, state registration of real
rights to immovable property, state registration of print media and news agencies, in
the field of execution of criminal penalties and probation, in the field of legal education,
etc. (Postanova Kabinetu Ministriv Ukrainy (Eng. Resolutions of the Cabinet of Ministers
of Ukraine), 02.07.2014).

It should be noted that the listed activities of the Ministry of Justice of Ukraine
are typical for many European Ministries of Justice, including the Ministry of Justice of
the Republic of Latvia.

According to the Regulations of the Cabinet of Ministers of the Republic of Latvia
No. 474 of 16.08.2017 “Regulations on the Ministry of Justice”, the Ministry of Justice
of the Republic of Latvia is an advanced institution of public administration in the field
of justice (legal policy, judicial system and court management) policy (Ministru kabinets
(Eng. Cabinet of Ministry), 18.08.2017).
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The main functions of the Ministry of Justice of the Republic of Latvia can be
divided into three groups: 1) development, organisation and coordination of policy
in such areas as: judicial system and administration of district (city) courts and dis-
trict courts; system of criminal and administrative penalties; execution of sentences;
forensic examination; openness of information; public registers; systematisation of
official publications; protection of personal data; industrial property, in particular
patents, trademarks, samples and topographies of semiconductor products; maintaining
the state real estate cadastre; insolvency of legal entities (except credit institutions) and
individuals; registration of civil status acts; religious affairs; free access to legal profes-
sions (services); alternative dispute resolution — arbitration and mediation; providing
state-guaranteed content; state legal aid; state compensation to victims; prevention
of money laundering and terrorist financing together with the Ministry of Finance
in accordance with the established competence, etc.; 2) organisation and coordina-
tion of implementation of laws and other regulations; 3) performance of other func-
tions provided by external regulations (Ministru kabinets (Eng. Cabinet of Ministers),
18.08.2017).

Effectiveness of practical activities of the bodies belonging to the sphere of man-
agement of the Ministry of Justice, first of all, depends on the organised management
system, through which the coordination of the activities forms a structure during
the implementation of their respective tasks and functions. It should be emphasised that
the Ministry of Justice of Ukraine and the Ministry of Justice of Latvia have a similar
institutional structure and similar areas of core business.

The analysis of the Ministry of Justice of Latvia has made it possible to single out
the bodies, departments and agencies that belong to the management system of this
central executive body. The vertical of management of the Ministry of Justice of Latvia
consists of the central office, the Secretary of State and its deputies and other bodies
that ensure the work of the Ministry (Legal Department, Finance Department, Personnel
Management, etc.).

The central office of the Ministry of Justice of Latvia consists directly of the Minister
of Justice, parliamentary secretaries, and the administration. The Minister of Justice
directly subordinates the State Secretary, who is in charge of: 1) Deputy State Secretary
on Legal Policy; 2) Deputy State Secretary on External Cooperation and Strategy of
the Ministry of Justice of Latvia; 4) Deputy State Secretary for Justice (Tieslietu ministrija.
Vadiba (Eng. The Ministry of Justice. Officials), 25.02.2020).

The management system of the Ministry of Justice of Ukraine has features that
distinguish its central executive body from similar entities in European countries.
Thus, it is necessary to single out the following structural units of the Ministry of
Justice of Ukraine: 1) central office of the Ministry; 2) territorial bodies (8 interregional
departments); 3) institutions and bodies of justice (research institutions of forensic
examinations, state notary offices); 4) subordinate institutions and state enterprises
(State Enterprise “National Information Systems”, Coordination Centre for Legal Aid
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Provision, Institute of Law and Postgraduate Education of the Ministry of Justice, etc.);
5) bodies coordinated by the Minister of Justice (State Archival Service of Ukraine);
6) Interdepartmental Coordination Council on Juvenile Justice; 7) Public Council at
the Ministry of Justice; 8) Coordination Centre for Legal Aid Provision (Ministerstva
yustytsii Ukrainy (Eng. Ministry of Justice of Ukraine), 2021b).

The central office of the Ministry of Justice of Ukraine includes management and
structural units responsible for various areas of state policy in the field of justice.

The management staff of the Ministry of Justice of Ukraine includes: 1) the Minister;
2) the State Secretary; 3) the First Deputy Minister of Justice of Ukraine; 4) three Deputy
Ministers of Justice of Ukraine; 5) Deputy Minister for Enforcement Service, Deputy
Minister of Justice of Ukraine for European Integration; 6) Deputy Minister of Justice
of Ukraine — Government Commissioner for the European Court of Human Rights;
7) Deputy Minister of Justice of Ukraine for State Registration; 8) Deputy Minister of
Justice of Ukraine for Digital Development, Digital Transformations and Digitisation
(Ministerstva yustytsii Ukrainy (Eng. Ministry of Justice of Ukraine), 2021a).

Comparing management staff of the Ministries of Justice, it can be concluded
that the management staff of the Ministry of Justice of Ukraine is represented by a large
number of managers who are in charge of various spheres of activity of the Ministry
of Justice of Ukraine, in contrast to the management staff of the Latvian Ministry of
Justice. It is believed that the measures that were taken to optimize the management of
the Ministry of Justice of Latvia have a positive impact on the effectiveness of manage-
ment in the field of justice in Latvia. Therefore, such practice can be implemented into
the management structure of the Ministry of Justice of Ukraine.

Analysing the specifics of the activities and management structure of the Ministries
of Justice of both countries, it can be concluded that they have a particularly broad scope
of interaction with citizens and the corresponding influence on the formation of legal
policy and realisation of state and legal regulation.

Considering the unified approach to the management of justice in both countries,
the senior management of the Ministry of Justice of Ukraine and the Ministry of Justice of
the Republic of Latvia signed the Memorandum of Understanding (Ministerstvo yustytsii
Ukrainy (Eng. Ministry of Justice of Ukraine), 2019). This event took place on October 16,
2019 and strengthened the partnership between the central executive bodies (Tieslietu
ministrija (Ministry of Justice), 2019). The main objectives of the Memorandum, which
will be gradually implemented by the Ministries of Justice, are as follows: a) intensifica-
tion and consolidation of cooperation between the Parties in the areas of rule of law,
human rights, access to justice and administration of justice; b) facilitation to the develop-
ment of joint initiatives and projects under the frame of Eastern Partnership Platform 1
“Democracy, Good Governance and Stability”; c) sharing best practices on the imple-
mentation of the Association Agreement and EU legislation, as well as international
conventions in the field of justice; d) sharing experience and progress made in the imple-
mentation of justice reforms; e) sharing views and consideration of possible solutions for



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Olena Agapova. International Cooperation Between Ukraine and Latvia
in the Area of Justice (Executive Branch of Power)

justice challenges; f) facilitation to sharing of any other information and experience on
the issues within the competence of the Parties.

It should also be noted that Latvia and Ukraine have already reached agreement
on: ensuring justice and the rule of law; protection of human rights; provision of free
legal aid; development of legal awareness and ensuring access to justice; improvement of
the penitentiary system and probation; ensuring execution of court decisions; strength-
ening cooperation in the area of forensic science; implementation of a set of measures
designed to prevent and combat corruption, in particular, through ensuring the trans-
parency of beneficial ownership; development of electronic registers and electronic trust
services; introduction of innovative technologies such as open data and e-government;
development of alternative ways of dispute resolution; establishment of cooperation in
other areas of common interest.

To implement these areas of cooperation, corresponding programmes of coopera-
tion in certain areas of activity are being developed. The content of such programmes
includes a set of actions, namely: professional meetings, internships and training of
experts for experience exchange; organisation of seminars, trainings, study and working
trips; professional discussions; consultations of experts in the field of cooperation, organi-
sation of a conference for representatives, etc.

A particularly important area of cooperation within the Memorandum of
Understanding between the Ministry of Justice of Ukraine and the Ministry of Justice
of the Republic of Latvia is conducting internships for experience exchange among
employees who are representatives of the penitentiary sector.

With the organisational support of the NORLAU project, representatives of
the Directorate for Strategic Planning and European Integration of the Ministry of Justice
of Ukraine and the State Institution “Probation Centre” paid a study visit to the Republic
of Latvia for November 25 through November 27 of 2018 to study positive experience
in implementing electronic monitoring (Babak, 18.12.2018). The NORLAU probation
project is a technical assistance and cooperation project in Ukraine, which is funded
by the Norwegian Ministry of Foreign Affairs and realised by the Norwegian execu-
tive power. Norwegian Rule of Law Advisory Team in Ukraine has been working since
2018 under the supervision of the Directorate of the Norwegian Correctional Service
(KDI). In its work, NORLAU directly supports the State Institution “Probation Centre”
of Ukraine and facilitates its development in accordance with international standards
and best practices in the field of probation (Gromadskii prostir, n.d.).

The issues of establishing cooperation in the field of probation were also dis-
cussed during the working trip of the leadership of the Ministry of Justice of Ukraine
to the Ministry of Justice of Latvia with the support of the NORLAU project in 2019
(Tieslietu ministrija (Eng. Ministry of Justice), 2019b).

It should be stated that international technical assistance projects play an impor-
tant role in implementing provisions of the Memorandum of Understanding between
the Ministry of Justice of Ukraine and the Ministry of Justice of the Republic of Latvia.
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Conclusions

Considering the best practices of EU member states serves as a step-by-step guide
for system reforms in the field of justice in Ukraine. Strengthening of interstate coopera-
tion in such areas as: justice and the rule of law; protection of human rights; free legal
aid; legal awareness and access to justice; penitentiary system and probation; execution
of court decisions; forensic examination; prevention and fight against corruption, etc.,
allows to get acquainted with the functioning of particular bodies and institutions and
develop specific proposals for improving the activities of the judiciary in Ukraine.

The analysis of the Ministries of Justice of Ukraine and Latvia was based on
a unique approach (legal regulation, institutional structure and management system,
forms of international cooperation and projects), which allowed to identify the main
forms of international cooperation and draw specific conclusions.

First, commitments made under the Association Agreement between Ukraine,
as the first Party, and the European Union, the European Atomic Energy Community
and their member states, as the second Party, confirm Ukraine’s intentions of European
integration kind to change its approach to justice.

Second, it is established that the Ministry of Justice of Ukraine and the Ministry of
Justice of the Republic of Latvia have a similar institutional structure and similar areas
of main activities, which are typical for many European Ministries of Justice.

Third, emphasis is put on existence of a unified approach in the administration
of justice in both countries.

Fourth, it is noted that the Memorandum of Understanding between the Ministry of
Justice of Ukraine and the Ministry of Justice of the Republic of Latvia plays an important
role in development of Ukrainian-Latvian relations and positively affects the implemen-
tation of positive experience gained over the course of realisation of the corresponding
Ukrainian-Latvian cooperation programs.
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Abstract

The article examines the problematic aspects of recognition and enforcement
of foreign judgments in the European Union in relation to the application of the public
policy clause. Analysis of the content of public order also constitutes part of the article.
It focuses on the EU law instruments which provide unequal conditions for non-recog-
nition of foreign judgments. The authors discuss if inclusion in the CJEU of the limits
on the interpretation of the public order clause is a sufficient guarantee to ensure proper
application of the public order clause. Moreover, the authors analyse the principle of res
judicata according the EU law.

Keywords: recognition of foreign judgments, public order, res judicata, European
Union law.

Free Movement of Judgments and
Public Order Exception

The growing number of disputes with an international dimension causes a need
in the European Union (thereinafter — EU) to ensure an effective protection of the civil
rights. One of the preconditions for achieving this goal is simplification of the enforcement
of judgments of the courts of the Member States of the EU in civil matters throughout
the Union. To achieve this goal, the EU legislation in civil (commercial) cases has abol-
ished exequatur (the requirement to recognise a judgment before it is enforced) and
enshrined the principle of free movement of judgments.
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The exercise of the right to a judicial remedy is not limited to adoption of a judg-
ment as a single final act on the substance of the dispute. Implementation of the right
to judicial protection and effective protection of subjective rights of persons or inter-
ests protected by law depend on enforcement of court decisions (Tamositniené, 2007).
In 1997, the European Court of Human Rights (thereinafter — ECHR) ruled in case
Hornsby vs Greece that a judgment given by any court must be enforced and that enforce-
ment proceedings must therefore be regarded as an integral part of the Convention for
the Protection of Human Rights and Fundamental Freedoms (Convention). In the context
of the objectives of Article 6 of the Convention, if domestic law did not ensure the enforce-
ment of court decisions, then the right to a fair trial would be illusory [4].

Judicial cooperation developed by the EU in civil matters is based on the prin-
ciple of mutual recognition of judicial and extrajudicial decisions!. The first ideas of
the free movement of judgments in the EU can be traced back to the treaty establishing
the European Economic Community (also known as the Treaty of Rome)?.

For implementation of Article 220 of the Treaty of Rome on simplification of for-
malities for recognition and enforcement of judgments and arbitration awards between
Member States, the 1968 Brussels Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters was adopted?. Article 26 (1) of that conven-
tion provided that a judgment given in a Contracting State is to be recognised in other
Contracting States without any special procedure being required, but such judgment is
to be enforced only at the request of the person concerned.

Although effective implementation of the principle of free movement of judgments
has been identified as one of the basic preconditions for the creation of a common and
efficient market since establishment of the European Economic Community, Article 27 of
the Brussels Convention provided exceptions of this principle. One of the exceptions pro-
vided for in that convention was the ground for refusal to recognise a judgment given in
a Member State if such recognition would be contrary to public policy in the Contracting
State in which recognition is sought*.

It is generally accepted that a court decision is one of the expressions of the state
power. Therefore, its power is normally limited to the territory of the State in which
the decision was rendered (Rijavec et al., 2018). However, the socio-economic situation
obliges states to respect foreign judgments, but even in the twenty-first century the enforce-
ment of a foreign judgment is still considered an interference with the sovereignty of
another state (Rijavec et al., 2018, Jokubauskas et al., 2020). Moreover, the exception of

1 Article 81 of the Treaty on European Union, OJ C 202, 2016, 13-46.

2 Article 220 of the Treaty of Rome provides that Member States will, where necessary, negotiate
among themselves in the interests of their nationals with a view to simplifying formalities for mutual
recognition and enforcement of judgments and arbitration awards.

3 Preamble to the Brussels Convention (1968).
4 Article 27 (1) of the Brussels Convention (1968).
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public order seeks to ensure protection of state sovereignty and constitutional order of
each state. However, at both theoretical and practical levels, application of this clause to
this day raises various issues.

Historically, a number of doubts have been expressed about this clause during
the discussion of the draft Brussels Convention. It has been criticised as being con-
trary to the principle of free movement of judgments within the European Economic
Community (Kaye, 1987). Critics feared that it would allow states to abuse its application,
thus defeating the main aim of the convention, which was to create a European market
based on mutual trust between Member States (Minehan, 1996). However, proponents of
this clause considered these fears exaggerated and unfounded due to the limited practical
application of this clause (Minehan, 1996).

Despite criticisms mentioned, public order has remained a condition for non-rec-
ognition of judgments in modern European Union law on the recognition and enforce-
ment of judgments in civil matters. For example, Article 45 (1) (a) of the Brussels Ia
Regulation provides that at the request of any interested party, a judgment shall not be
recognised if such recognition is manifestly contrary to public policy (ordre public) in
the Member State addressed. An essentially analogous public policy clause is contained
in Article 22 (a) of the Brussels IIa Regulation, Article 40 (a) of the Succession Regulation,
Article 24 (a) of the Maintenance Regulation and Article 34 (2) of the European Account
Preservation Procedure Regulation.

However, Article 23 (a) of the Brussels Ila Regulation provides that a judgment
relating to parental responsibility shall not be recognised if such recognition is mani-
festly contrary to the public policy of the Member State in which recognition is sought
considering the best interests of the child. In assessing this provision of this regulation,
the question arises as to how the balance between public policy and the best interests of
the child should be reconciled; where the balance between these two interests lies.

The ECHR in case Karrer vs Romania found that in the sensitive area of family
relations, the State is not only bound to refrain from taking measures which would hinder
the effective enjoyment of family life, but, depending on the circumstances of each case,
should take positive action in order to ensure the effective exercise of such rights [5]. In
this area the decisive issue is whether a fair balance between the competing interests
at stake — those of the child, of the two parents, and of public order was struck within
the margin of appreciation afforded to States in such matters, bearing in mind, however,
that the child’s best interests must be the primary consideration [3].

The public policy clause is also enshrined in Article 33 of the Insolvency
Regulation, according to which any Member State may refuse to recognise insolvency
proceedings instituted in another Member State or to enforce a judgment given in
such proceedings if such recognition or enforcement would be manifestly contrary
to public policy, in particular its fundamental principles, or constitutional rights and
freedoms of the individual. Unlike other regulations mentioned above, the public policy
clause is the only ground for non-recognition of judgments in insolvency proceedings.
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The application of this clause in the Insolvency Regulation is linked to a manifest breach
of public policy. Taking into account that the public order clause is the only non-recog-
nition clause in the Insolvency Regulation, the authors consider that the requested state
may refuse to recognise a decision that is manifestly contrary to public policy, especially
when its effect is to restrict fundamental rights and freedoms, or on the grounds of
public policy where the principles of due process have been breached (for example,
breach of defense rights and the principle of audi alteram partem; impartiality of
the court).

It should be noted that not all EU legislative initiatives in civil matters include
a public order as non-recognition and non-enforcement clause. Such legislation includes
the European Order for Payment Regulation and the Small Claims Procedure Regulation.
Both of these EU regulations govern summary civil proceedings, and the aim of these
initiatives is to speed up recovery of outstanding debts in the EU.

The question therefore arises as to whether the public policy clause on recognition
and enforcement of judgments is losing its meaning and the Member States are moving
towards full mutual trust. On the contrary, the question is whether this indicates a dif-
ferent level of mutual trust between Member States in certain areas. In the opinion of
authors, absence of a public order clause in these regulations could have been due to two
aspects. First, for example, the European Account Preservation Order establishes a pro-
cedural instrument to enforce a future decision. Secondly, the Small Claims Procedure
Regulation introduces a simplified procedure for the recovery of debts up to EUR 5000.
Such a limited nature of the application of that regulation may have undermined the con-
fidence of the Member States in the area.

Interpretation and Application of
the Public Order Clause

The public policy clause undoubtedly concerns the fundamental rights and free-
doms of the European Union, as well as economic relations. According to the European
Commission, rapid debt recovery is essential for economic operators in the European
Union and for proper functioning of the internal market®. Since the application of
the public policy clause directly determines enforcement of a judgment given in another
Member State, its autonomous application and interpretation in the Member States also
affects proper functioning of the internal market of the European Union.

Public policy is one of the grounds for non-recognition of a foreign judgment,
which must be interpreted narrowly. Such an interpretation of public order determines
that although the decision of a foreign court does not comply with the legal regulation
of the Republic of Lithuania, it is not a ground for applying this clause in itself (Kirkutis
et al., 2020).

5 See https://ec.europa.eu/commission/presscorner/detail/en/PRES_05_296.
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Although the public order clause has been laid down in various legislations of
the European Union, the concept of this clause and its content are not disclosed in any
of them. The question of the content of public order was first referred to the Court of
Justice of the European Union (CJEU) in 1974 in Yvonne Van Duyn vs Home Office, where
the Court took the traditional view that public policy is a national concept (i.e. the spe-
cific public policy of each Member State), which may change over time [2]. The CJEU
has held a broadly similar position in subsequent cases; however, in subsequent case law
has narrowed autonomy of Member States in interpreting and applying the public policy
clause, stating that Member States are free to determine the content of the concept of
public policy [1].

Thus, the abstract and unclear content and concept of the public policy clause
raises problematic issues at both practical and doctrinal levels regarding proper imple-
mentation of this clause, compatibility with the principle of free movement of decisions in
the European Union, and protection of state sovereignty and constitutional order.

Recognition of a foreign judgment is a judicial process in which provisions of
the Convention shall also apply. Although the Convention does not establish specific
criteria and requirements for recognition of foreign judgments, guidelines on application
of certain public policy clauses are set out in the case law of the ECHR. For example, in
case Négrépontis-Giannisis vs Greece, the court recognised the obligation to recognise
a foreign judgment (family law) in accordance with Article 6 (1) of the Convention. This
case concerned an illegal refusal by the Greek authorities to recognise a foreign judgment,
provided that in order to recognise and enforce a foreign judgment under the Greek law
several conditions had to be laid down. One of these conditions was that a foreigner
judgment cannot infringe Greek public order. The ECHR ruled that the concept of public
policy cannot be interpreted unlawfully and disproportionately (fr. maniére arbitration
and disproportion) [6]. Thus, the application of a public order clause cannot be dispro-
portionate and infringe the right of individuals to recognise a foreign judgment.

Lithuanian case law recognises that a provision of public order may be invoked
when recognition or enforcement of a foreign judgment in the Republic of Lithuania
is incompatible with its legal system and contrary to fundamental principles of law.
In such cases, the risk must arise from manifest infringement of a rule of law which
is considered to be fundamental in the legal system of the state in which the recogni-
tion and enforcement of the foreign judgment is questioned or which is considered to
be fundamental in that legal system [12]. The term “public order” shall be construed
as including international public policy, which includes fundamental principles of due
process as well as mandatory rules of law which establish fundamental and universally
recognised principles of law [13].

As a result, not every objection (even to mandatory legal norms of the Republic of
Lithuania) may be a sufficient ground for non-recognition of a foreign court decision.
Cases where it is established that recognition and enforcement of a judgment of a foreign
state would be in conflict with the basic principles of law and moral norms established at



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Mykolas Kirkutis, Vigintas Visinskis. Problems of Recognition of Foreign Judgments and
res judicata in European Union

the international level established by the Constitution of the Republic of Lithuania shall
be recognised as a violation of public order [14]. The purpose of public order is to protect
the basic, fundamental interests of the state and society, i.e., the concept of public policy
includes the basic principles on which the legal system of the state, the functioning of
the state and society are based [15].

At doctrinal and international levels, distinction is made between procedural and
material public order. The latter is rarely applied in practice because of the clear prohibi-
tion in the EU law governing the recognition and enforcement of judgments on reviewing
the correct application and interpretation of the law by a court of another Member State
and on the merits of the substance of the dispute. Thus, the fact that a national court
deciding on the non-recognition of a judgment has applied a different rule of law or
resolved a dispute between individuals in a different way is not a sufficient ground for
not recognising a judgment given in another Member State. The fundamental problem
with the substantive public policy clause, however, is its relationship to morality. It is
generally argued that fundamental principles of morality can be attributed to a substantive
public policy clause; however, the content of public order, and morality in particular, is
so vague and varied that their application requires special attention. Unjustified refusal
to recognise a judgment given in another Member State may undermine protection of
the individual right of such a person and the effectiveness of the right to a fair trial.
Also, unreasonable refusal of a person’s request to refuse to recognise and enforce such
a decision may deny sovereignty of the state recognising the decision, the constitutional
order or the moral norms recognised and respected in that society.

On the other hand, giving national courts the power to interpret the content of
public policy exclusively could, in principle, jeopardize one of the European Union key
objectives of creating a European market based on mutual trust between Member States
and simplifying recognition and enforcement of foreign judgments by abolishing for-
malities and ensuring their free movement. Therefore, although discretion to interpret
the concept of public policy is vested in the courts of the Member States, i. e. Member
States are free to determine the content of the concept of public policy, interpretation of
the limits of this concept is a matter for the CJEU. By refusing to recognise and enforce
ajudgment given in another Member State, national courts are free to identify the rules
which are to be regarded as part of public policy in a given Member State, but whether
those rules are in fact equivalent to public policy (where a reference is made by a national
court), decided by the CJEU.

However, the authors discuss whether inclusion in the CJEU of the limits on
the interpretation of the public order clause is a sufficient guarantee to ensure proper
application of the public order clause, given that obligation to refer a question to the CJEU
is limited to the court seized. Flexibility and uncertainty of the public policy clause raises
the issue of ensuring uniform interpretation and application of the clause, as the EU law
rules (other than a reference to the CJEU by a court of origin) do not provide for other
measures to ensure effective exercise of their right to a fair trial.
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Res judicata Principle in EU

The principle of res judicata means that an adjudicated issue cannot be re-litigated
(Minssen and Groussot, 2007). The effect of applying the principle of res judicata is mani-
fested in two aspects: the negative and the positive. The negative effect of the principle
of res judicata is that the parties cannot re-bring an identical action (non bis in idem),
while the positive effect of the principle of res judicata is that the judgment can be used as
a basis for a claim in another civil case, i.e., the judgment acquires a preliminary ruling and
the findings of fact cannot be challenged by the parties in other cases (Mikelénas, 1997).

The EU principle of res judicata, which is applied directly in a domestic court
of a member state when dealing with a dispute falling within the scope of EU law, has
a number of strands. One is known as relative res judicata and is applied where a second
action is brought between the same parties, dealing with the same subject matter and based
on the same grounds as an earlier action. However, this case concerns a distinct strand
known as absolute res judicata or, to use its full Latin tag, res judicata erga omnes. This is
intended to convey that, where the principle applies, a judicial decision is given dispositive
effect which is binding not simply on the parties to the decision but on everyone.

Analysing the effects of res judicata, it is important to consider one CJEU case
dealing with the question whether a court in the Member State addressed is bound
by the circumstances of a foreign judgment where the court of origin refused to hear
a dispute under an agreement conferring jurisdiction. The Court stated in case Gothaer
Allgemeine Versicherung AG that since a court of the Member State of origin had rec-
ognised the validity of such a jurisdiction clause in reviewing its jurisdiction, it would
be contrary to the principle of mutual trust in administration of justice in the European
Union of the court of requested Member State. The Court also noted that a judgment
of a court of a Member State, declaring that it has no jurisdiction on the ground that
the clause is valid, is binding on the courts of other Member States as regards the conclu-
sion reached in the operative part of the judgment. Lack of jurisdiction of that court and
the conclusion as to the validity of that condition are the grounds of that judgment, which
are necessary for adoption of the operative part of the judgment. In such circumstances,
it is recognised that the court seized a judgment in which a court of another Member
State has declared that it has no jurisdiction to rule on the substance of the dispute and
is bound by the statement of reasons in the judgment declaring the action inadmissible
on the validity of that condition.

Thus, discussing recognition and enforcement of foreign judgments, the question
arises whether the judgment of a Member State, refusing to recognize a judgment given
in another Member State in a decision on procedural irregularities in proceedings in
the State of origin, has the res judicata effect in another Member State.

In the perspective of the current research, judgment of a court of a Member State
refusing to recognise a judgment given in another Member State by a court of another
Member State per se shall not have the force of res judicata in another Member State. This
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conclusion must be drawn in the light of possible differences in public policy between
the Member States. However, a court of another Member State should consider infringe-
ments found in another Member State by the court of the State of origin and assess
whether such an infringement is contrary to public policy in that Member State.

Conclusions

Application of a public policy clause in the European Union law in civil matters
is not uniform. Interpretation and application of the public policy clause is also left to
the courts of the Member States, but this does not guarantee uniform implementation
of the principle of free movement of judgments in the EU.

A judgment of a court of a Member State refusing to recognise a judgment given
in another Member State by a court of another Member State per se shall not have
the force of res judicata in another Member State due to differences of public order among
the Member States. However, infringements found by one Member State court should
be considered by another Member State, evaluating it according to the public order of
the respective Member State.
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Abstract

Directive 2007/64/EC (known also as Payment Service Directive 1 — PSD1) and
Directive (EU) 2015/2366 (known also as Payment Service Directive 2 — PSD2) both
regulate payment services in the EU. PSD1 is no longer in force and it was replaced with
PSD2 that provides the basis for a better integrated EU payments market, opens up
a market for new types of payment services, allows to use new technologies to provide
these services etc.

The European Court of Justice (ECJ) has made some significant rulings that helped
to understand some concepts from the PSD1 and PSD2 more clearly.

In this article, the author gives reviews of the rulings of the EC] that are related to
payment services, PSD1 and gives her own opinion on the possible impact of the respec-
tive rulings.

The article was based on methods of general scientific research and interpretation
of legal norms and analysis of the case-law of the EC]. The aim of this article is to review
some of the EC]J judgments related to payment services and PSD1.

Keywords: EC], Payment Services, Payment Service Directive, PSD1, PSD2.

Introduction

On 24 September 2020, the Commission adopted a retail payments strategy
for the EU that aims to further develop the European payments market so Europe
can fully reap the benefits of innovation and opportunities that come with digitali-
sation. The strategy focuses on creating conditions that make it possible to develop
instant payments and EU-wide payment solutions that are cost effective and accessible
to individuals and businesses across Europe. At the same time, consumer protection
is at the heart of the Commission’s strategy in order to create safe payment solutions
where risks are monitored and mitigated effectively. By developing EU-wide payment
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solutions, the Commission also wishes to lessen Europe’s dependency on big global players
(European Commission, n.d.).

The mentioned Retail Payment Strategy proves once again that the development
of payment services is important EU-wide. Development of payment services brings and
will bring many benefits such as instant payment, greater competition and most likely
lower prices of payment services. The evolution of payment services will also bring more
security for both payment service providers and customers. It means understanding of
payment services including the ECJ rulings that explain the payment service-related
concepts is also very important for future development from the legal point of view.

Payment services were regulated by PSD1 and currently are regulated by PSD2.
There are multiple reasons to replace PSD1 with PSD2. Such as rapid growth of new
technological solutions, development of new payment services that were not regulated
by PSD1 and the need to guarantee fair competition in that market etc.

PSD1! and PSD2? are maximum or full harmonisation directives which means that
the EU countries may not introduce rules that are stricter than those set in the directive
(Summary, n.d.). However, the ECJ rulings show some difficulties in understanding of
some concepts related to payment services. Even though there are some discussions
whether judgments of the ECJ are binding to national courts (Slanke, 2013), the author
follows the idea that the judgments are binding to national courts despite that not being
expresis verbis written in the EU legislation.

Considering the above, it is important to review and analyse judgments of the EC]
that apply to payment services in the EU because it has an influence on the national leg-
islation and also the way how national laws are applied and whether PSD1 and PSD2 are
implemented correctly. This article aims to review judgments related payment services
and discuss some of these judgments.

The author used case law database InfoCuria3 to look for judgments with the search
texts “2007/64/EC” (36 cases found). The found judgments have been divided in three
groups: 1) cases where searched words are used as reference; 2) information not avail-
able; 3) useful judgments. As in some judgments the search texts were used as references
without deeper consideration, only “useful judgments” will be reviewed in this article.

This article will cover those judgments that explain concepts related to PSD1
more clearly. Due to the limited length of the article judgments related to PSD2 have
been excluded. The author also does not analyse other case-related documents such as
opinions of the advocate general.

1 See Article 86 of PSD1.

2 See Article 107 of PSD2.

3 Database InfoCuria. https://curia.europa.eu/juris/recherche.jsf?oqp=&for=&mat=or&jge=&td=%
3BALL&jur=C%2CT%2CF&dates=&pcs=0or&lg=&pro=&nat=or&cit=none%252CC%252CC]J]%2
52CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252
Cfalse%252Cfalse&language=en&avg=&cid=6482672
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“2007/64/EC” in the ECJ judgments

Out of 36 judgments, the author finds 9 judgments as “useful judgments”. As men-
tioned before, not all judgments could be considered a valuable case law. However, in this
article the author will review only six important judgments related to PSD1. The article
aims to give a short description of the case facts and valuable court findings; the author
will also share personal comments.

Case C616/11, T-Mobile Austria GmbH vs
Verein fiir Konsumenteninformation

The case is regarded to be the first judgment when PSD1 is considered in the EC]J,
which has given an insight into the EC]J’s approach concerning payment services; in some
source the approach is described as “bullish” (Graham, 2014).

T-Mobile Austria is a telecommunication service provider. It charged an additional
monthly fee of EUR 3 to consumers subscribed to the ‘Call Europe’ tariff who opted for
payment other than by direct debit or credit card, which include, in particular, payment
through online banking or by means of a paper transfer order.

The Oberster Gerichtshof (Supreme Court) referred the following question to
the ECJ for preliminary ruling:

“Is a transfer order form signed by the payer in person and/or the procedure for ordering
transfers based on a signed transfer order form and the agreed procedure for ordering
transfers through online banking (telebanking) to be regarded as “payment instruments”
within the meaning of Article 4.23 and Article 52(3) of Directive [2007/64]?”

The EC]J paraphrased the question in the following way:

“[..] the referring court asks, in essence, whether Article 4.23 of Directive 2007/64 must
be interpreted as meaning that, first, a transfer order form signed by the payer in person
and/or the procedure for ordering transfers based on a signed transfer order form and,
second, the procedure for ordering transfers through online banking constitute payment
instruments within the meaning of that provision” (Court of Justice of the European
Union (Fifth Chamber), Case C-161/11, 09.04.2014).

The EC]J provided the following response:

“the answer is that Article 4.23 of Directive 2007/64 must be interpreted as meaning
that both the procedure for ordering transfers by means of a transfer order form signed
by the payer in person and the procedure for ordering transfers through online banking
constitute payment instruments within the meaning of that provision” (Court of Justice
of the European Union (Fifth Chamber), Case C-161/11, 2014).

PSD1 defines payment instrument as “any personalised device(s) and/or set of
procedures agreed between the payment service user and the payment service provider
and used by the payment service user in order to initiate a payment order” (Directive
2007/64/EC, 2007). According to the ECJ judgment signature and procedure for
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ordering transfers through online banking, it must be considered as a “procedure”
that is a payment instrument. It means that from the perspective of the ECJ], payment
instrument as the procedure can include such components as signature of a person
and ordering transfers online. The key point is whether consecutive actions allow
payment service users to initiate a payment order and if a payment service user can
initiate a payment order; it is highly likely that the whole process could be considered
as a payment instrument.

Case C375/15, BAWAG PSK Bank fiir Arbeit und
Wirtschaft und Osterreichische Postsparkasse
AG vs Verein fiir Konsumenteninformation

BAWAG is a bank operating throughout Austria. In its relations with consumers, it
uses standard terms and conditions governing the consumers’ use of the online banking
website e-banking. Standard terms and conditions relating to the online banking website
e-banking contain a term stating that

“notices and statements (in particular account information, account statements, credit
card statements, notices of changes, etc.) which the bank has to transmit to the customer
or make available to him shall, where a customer has agreed to e-banking, be received
by them by post or electronically by making them retrievable or transmitting them
by means of [BAWAG] e-banking” (Court of Justice of the European Union (Third
Chamber), Case-375/15, 2017).

Directive 2007/64/EC requires that at any time during contractual relationship
the payment service user shall have a right to receive, on request, contractual terms of
the framework contract as well as the information and conditions specified in Article 42
on paper or on another durable medium (Directive 2007/64/EC, Case-375/15, 2007).

In the respective case, the question to the Court of Justice for preliminary ruling
was whether Article 41(1) is in conjunction with Article 36(1) of Directive 2007/64 to be
interpreted as meaning that information (in electronic format) transmitted by the bank
to the electronic mailbox of the customer, as part of online banking website e-banking
so that the customer can retrieve this information by clicking on it after logging into
the online banking website e-banking, has been provided on a durable medium (Directive
2007/64/EC, Case-375/15, 2007).

The ECJ responded that Articles 41(1) and 44(1) of Directive 2007/64, read
in conjunction with Article 4(25) of that directive, must be interpreted as meaning
that changes to the information and conditions, provided for under Article 42 of that
directive, and the changes to the framework contract as well, which are transmitted
by the payment service provider to the user of those services through the electronic
mailbox of an online internet banking website, may not be considered to have been
provided on a durable medium within the meaning of those provisions unless these
two conditions are met:
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1) the website allows the user to store information addressed to them personally in
such a way that they may access it and reproduce it unchanged for an adequate
period, without any unilateral alteration of its content by that service provider
or by another professional being possible;

2) if the payment service user is obliged to consult the website in order to become
aware of the information, transmission of that information must be accompa-
nied by active behaviour on the part of the provider aimed at drawing the user’s
attention to the existence and availability of that information on that website.

In the event of the payment service user being obliged to consult such a website
in order to become aware of the relevant information, that information is merely made
available to that user within the meaning of the first sentence of Article 36(1) of Directive
2007/64, when transmission of that information is not accompanied by active behaviour
on the part of the payment service provider (Court of Justice of the European Union
(Third Chamber), 2017).

From the relevant judgment, it can be concluded that it does not matter who
the holder of the durable medium is and it can be held also by the payment service
provider. However, the durable medium must be compliant with multiple requirements:

1) the website allows to store information that is personally addressed to the user;

2) the user can access the information and reproduce it unchanged for an ade-
quate period;

3) the information cannot be unilaterally changed by the payment service provider
or another professional;

4) if the website holder is the payment service provider and the payment ser-
vice user is obliged to get acquainted with the information on the website,
the payment service provider is obliged to actively draw the user’s attention
that the information is available on the website.

The judgment reveals that the court with its response exposes to many widely

interpretable concepts such as “adequate period” and “another professional”.

The concept of “adequate period” is not used in the directive 2007/64/EC. From
the author’s perspective, “adequate period” of storing information related to payment ser-
vices must be at least the period when the customer receives the payment service. “Adequate
period” should be the period when the payment service user can raise a claim against
the payment service provider. And “adequate period” must be compliant with the national
legislation of the period to collect the information that is related to payment services.

From the judgment, it is not clear who “another professional” is as the directive
2007/64/EC does not use such concept. The author considers that “another professional”
might be the third party that has an agreement with a payment service provider related
to the website where the information is stored, somebody having legal rights to access
the information and change it. Therefore, in case the payment service provider uses
the service of “another professional” to provide the website that is considered a durable
medium, the payment service provider must be sure that “another professional” does not
change the stored information.
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The obligation made to the service provider to “provide information” is to be dis-
tinguished from the situation where the PSD simply requires having the information
“made available” to the customer (e.g. regarding executed payment transactions). In
the latter case, the customer shall take active steps to obtain the information (such as
actively consulting its e-banking mailbox). In such situation, the service provider is not
required to take additional steps (Di Lorenzo, 2017).

A durable medium could be considered paper, USB stick, CD-ROMs, DVDs,
memory cards, hard disks of computers and e-mails (Schulze, 2020). In the future other
technical solutions such as blockchain could also be considered a durable medium
(IBM, n.d.).

Case C-568/16, Faiz Rasool other party
Rasool Entertainment GmbH

The request has been made in criminal proceedings against Mr Faiz Rasool, in his
capacity as the manager of Rasool Entertainment GmbH (RE), for installing multifunc-
tional terminals enabling cash withdrawals in gaming arcades operated by the company,
without being authorised to provide payment services under the German legislation
transposing Directive 2007/64 (Court of Justice of the European Union (Fifth Chamber),
Case C-568/16, 2018).

The EC] was prompted with the following question whether Article 4(3) of Directive
2007/64, read in conjunction with point 2 of the annex to the directive, must be inter-
preted as meaning that a cash withdrawal service offered by a gaming arcade operator
to his customers by means of multifunctional terminals in those arcades is a “payment
service” within the meaning of that directive, where the operator provides the service free
of charge, they do not carry out any operation on those customers’ payment accounts,
and the activities they perform on that occasion are confined to making the terminals
available and loading them with cash (Court of Justice of the European Union (Fifth
Chamber), Case C-568/16, 2018).

The ECJ’s response reads: “Article 4(3) of Directive 2007/64/EC, read in conjunction
with point 2 of the annex to the directive, must be interpreted as meaning that a cash
withdrawal service offered by a gaming arcade operator to his customers by means of
multifunctional terminals in those arcades is not a ‘payment service’ within the meaning
of that directive, where the operator does not carry out any operation on those customers’
payment accounts and the activities he performs on that occasion are confined to making
the terminals available and loading them with cash” (Court of Justice of the European
Union (Fifth Chamber), Case C-568/16, 2018).

The ECJ base their judgment on the fact that “the operator does not carry out any
operation on those customers’ payment accounts”. Currently, PSD2 considers “account
information service” also as a payment service where the payment service provider
does not carry out an operation with the money of the payment service receiver but
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only with the data related to the account. Therefore, following the current legislation,
it should be clarified that “carrying out any operation on the customers’ payment
accounts” includes also acquiring information from the account. However, if a person
only makes terminal available and loads it with cash, it still should not be considered
as a payment service.

C191/17, Bundeskammer fiir Arbeiter und
Angestellte (Austria) vs ING-DiBa Direktbank
Austria Niederlassung der ING-DiBa AG

ING-DiBa Direktbank Austria offers online savings accounts from which its cus-
tomers can make payments and withdrawals by way of telebanking. Those transfers must
always be made through reference accounts opened on behalf of those clients. Those refer-
ence accounts are current accounts that those clients may also hold in a bank other than
ING-DiBa Direktbank Austria. The referring court states that transfers made from or to
online savings accounts do not involve the use of a payment service provider. The refer-
ring court states, inter alia, that the mere designation by the term “savings account” does
not make it possible to exclude such an account from the scope of the Payment Services
Directive. However, it wonders whether, given their purpose, namely savings deposits,
online savings accounts may be considered as being used to carry out payment transactions
(Court of Justice of the European Union (Fifth Chamber), Case-191/17, 2018).

By its question, the referring court asks, in essence, whether Article 4(14) of
the Payment Services Directive must be interpreted as meaning that a savings account
which allows for sums deposited without notice and from which payment and withdrawal
transactions may be made solely by way of a current account, called a “reference account”,
comes within the concept of “payment account” (Court of Justice of the European Union
(Fifth Chamber), Case-191/17, 2018).

The EC]J responds to the question:

“Article 4(14) of Directive 2007/64/EC must be interpreted as meaning that a savings
account which allows for sums deposited without notice and from which payment and
withdrawal transactions may be made solely by means of a current account does not
come within the concept of ‘payment account’. In the judgment, the court also expresses
that savings accounts do not, in principle, fall within the definition of the concept of
‘payment account’, such an exclusion is not absolute. It follows, in fact, from recital 12,
first, that the mere name of an account as a ‘savings account’ is not sufficient in itself
to exclude the categorisation of ‘payment account’ and, second, that the determining
criterion for the purposes of that categorisation lies in the ability to perform daily pay-
ment transactions from such an account. In that respect, it is important to take account
of Article 1(6) of the Payment Accounts Directive, which provides that it applies to pay-
ment accounts through which consumers are able at least to place funds in a payment
account, withdraw cash from a payment account, and execute and receive payment
transactions, including credit transfers, to and from the third party.” (Court of Justice
of the European Union (Fifth Chamber), 04.10.2018)
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From the judgment it can be seen that the substance of payment account is taken
from Directive 2014/92/EU of the European Parliament and of the Council of 23 July 2014 on
the comparability of fees related to payment accounts, payment account switching and access
to payment accounts with basic features (hereinafter — The Payment Account Directive).

Although the Payment Account Directive is not directly applicable to disputes in
the main proceedings, recital 12 thereof states that it is to apply to all payment service
providers, as defined in the Payment Services Directive. It is also set out in recital 14 of
the Payment Accounts Directive that definitions contained in that directive had to be
aligned as far as possible with those contained in other Union legislative acts, and in par-
ticular with those contained in the Payment Services Directive. Regarding the concept of
“payment account”, it must be pointed out that the definition provided for in Article 2(3)
of the Payment Accounts Directive is almost identical to that set out in Article 4(14)
of the Payment Services Directive. As the Advocate General stated in point 54 of his
Opinion, the only difference that the term “consumer” used in the first of those definitions
is replaced by the expression “user of payment services” in the second of the definitions,
does not reflect a substantial difference in the definition of that concept but rather a dif-
ference of purpose between the two directives concerned (Court of Justice of the European
Union (Fifth Chamber), 04.10.2018).

Thus, to classify an account as a payment account, the account must have the fol-
lowing functionalities: consumers are able

1) to at least place funds in a payment account;

2) to withdraw cash from a payment account;

3) to execute and receive payment transactions, including credit transfers, to and

from the third party.

Case C245/18, Tecnoservice Int. Srl, in liquidation
vs Poste Italiane SpA

On 3 August 2015, a debtor of Tecnoservice made an order for payment by means
of a bank transfer to the company of a sum to be credited to a current account with Poste
Italiane, identified by means of a unique identifier within the meaning of Article 4(21) of
Directive 2007/64, that is, by an international bank account number (IBAN). The name of
the intended recipient of the transfer, that is Tecnoservice, was also stated in the transfer
order. The transfer was made to the account corresponding to that IBAN. However,
the holder of that account was an entity other than Tecnoservice, which therefore never
received the sum due to it. Tecnoservice brought an action against Poste Italiane before
the Tribunale ordinario di Udine (District Court, Udine, Italy), the referring court, claiming
that Poste Italiane was liable on account of its failure to check whether the IBAN indicated
by the payer corresponded to the name of the payee. Thus, it was alleged, Poste Italiane
allowed the sum in question to be transferred to the wrong recipient, despite there being
sufficient information to establish that the unique identifier was incorrect. According to
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Poste Italiane, they cannot be deemed liable as it credited the account corresponding to
the IBAN indicated on the order and are not required to carry out any additional checks.
The referring court observes that the Directive 2007/64 provides that a payment order
executed in accordance with a unique identifier is deemed to have been executed correctly.
However, according to the court, Articles 74 and 75 of Directive 2007/64 and, therefore,
relevant provisions of the national legislation can be interpreted in two ways. According to
the first interpretation, those articles apply only to the relationship between the payer and
his bank, and not to the relationship between the payee’s bank and other interested parties,
such as the payer, the actual payee or the incorrect payee. In such a case, the second relation-
ship should be subject only to national provisions, which are often based on liability rules
that are different and wider in scope than those introduced by the directive. According to
the second interpretation, the articles apply to the payment transaction viewed as a whole,
including the conduct of the payee’s bank. In such a case, liability of the payee’s payment
service provider would also be strictly linked to simple observance of the IBAN indicated
by the payer (Court of Justice of the European Union (Tenth Chamber), 21.03.2019).

By its question, the referring court asks, in essence, whether Articles 74 and 75 of
Directive 2007/64 must be interpreted as meaning that when a payment order is executed
in accordance with the unique identifier provided by the payment service user, which
does not correspond to the payee name indicated by that user, payment service provider
liability is limited to the payer’s payment service provider alone or that such liability
extends to the payee’s payment service provider (Court of Justice of the European Union
(Tenth Chamber), 21.03.2019).

The EC]J rules that Article 74(2) of Directive 2007/64/EC must be interpreted as
meaning that when a payment order is executed in accordance with the unique identi-
fier provided by the payment service user, which does not correspond to the payee name
indicated by that user, the limitation of payment service provider liability, provided for
by that article, applies to both the payer’s and the payee’s payment service provider.

It means that the payment service provider is not liable for the payer’s incorrectly
provided IBAN even if IBAN does not correspond to the payee’s name indicated by that
user. In accordance with Article 74(1) of Directive 2007/64/EC if a payment order is
executed in accordance with the unique identifier, the payment order shall be deemed to
have been executed correctly with regard to the payee specified by the unique identifier.
It means that the payment service provider is liable only if the mistake with an incorrect
unique identifier has been made by the payment service provider, If the mistake is made by
the payment service user, the payment service user is liable. The same is set in the Article
74(2) of Directive 2007/64/EC — if the unique identifier provided by the payment service
user is incorrect, the payment service provider shall not be liable under Article 75 for
non-execution or defective execution of the payment transaction. With the judgment
court the concept of “payment service provider” includes both payment service providers,
i.e., payer’s and payee’s and, therefore, both payment service providers are not liable if
the IBAN is wrong and the mistake has been made by the payment service user.
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Case C-295/18, Mediterranean Shipping Company (Portugal) -
Agentes de Navegacao SA vs Banco Comercial Portugués SA

MSC holds an overnight deposit account with BCP Bank. Following an audit con-
ducted in 2014, MSC discovered that the account was being regularly debited by way of
direct debits in favour of a third party (“the principal”) with whom it had no relationship
and without it having given any authorisation to BCP Bank to that effect. By letter of
17 November 2014, MSC asked BCP Bank to cancel those direct debits, to reimburse it
for the amounts withdrawn and to send it a copy of documents authorising those direct
debits. Following some exchanges between the two entities, BCP Bank cancelled the direct
debits and repaid the sum of EUR 683.48, corresponding to the direct debit payments
made in October and November 2014. In the course of those exchanges, a copy of payment
authorisation for the direct debits at issue was obtained from Caixa Geral de Depdsitos
SA where the account which received those direct debits was held (“the principal’s bank”).
BCP Bank was then able to see that such authorisation had not been given by the holder of
the debited account, MSC, but by the principal, a third company, for the purpose of making
payments to that principal by direct debit from an account, with the result that the authori-
sation highlighted the existence of a discrepancy between the account number shown and
the bank identification number which was MSC’s bank identification number with BCP
Bank. On 10 December 2014, MSC contacted BCP Bank again reiterating that its account
had been wrongly debited. By letter of 16 December 2014, BCP Bank confirmed that MSC
had not given any such authorisation, or that it was at least improper, and that MSC was
accordingly entitled to be reimbursed for direct debits executed up to the legal limit of 13
months laid down in Article 69 of the RJSP, that is to say, a sum equivalent to the direct
debits made from October 2013 to December 2014. Therefore, the bank ordered that that
sum be reimbursed. Subsequently, MSC found that between May 2010 and September
2013 direct debits had been paid from its account on the basis of that authorisation for
a total sum of EUR 8,226.03 (“the direct debits at issue”). By letter of 3 August 2016, it
made a request to BCP Bank that it also be reimbursed for that sum, which was refused
by the bank (Court of Justice of the European Union (Tenth Chamber), 11.04.2019).

The Tribunal da Relagdo do Porto (Court of Appeal, Oporto) refer the following
questions to the EC] for preliminary ruling:

1) whether Article 2 of Directive [2007/64] must be interpreted to the effect that

the scope of that directive, as defined in that article, includes execution of
a direct-debit payment order issued by a third-party on an account which it
does not hold, where the holder of that account has not entered into a payment
service contract for a single transaction or a framework contract for the provi-
sion of payment services with that credit institution?

2) if the answer to question 1 is affirmative, whether that account holder can be

considered to be a payment service user for the purposes of Article 58 of that
directive’ (Court of Justice of the European Union (Tenth Chamber), 11.04.2019).
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The EC]J rules the following answers:

1) Article 2(1) of Directive 2007/64/EC must be interpreted to the effect that
the notion of “payment services”, for the purposes of that provision, includes
execution of direct debits, initiated by the payee, on a payment account of
which it is not the holder, where the holder of the account thus debited does
not consent to those direct debits.

2) Article 58 of Directive 2007/64 must be interpreted to the effect that the notion
of “payment service user”, for the purposes of that article, includes the holder of
a payment account on which direct debits were executed without its consent.

The EC]J explains these answers — for the purposes of Directive 2007/64, the notion

of “payment services” is defined in Article 4(3) as relating to “any business activity listed
in the Annex”. Point 3 of that annex states that such notion covers execution of “payment
transactions”, which in accordance with Article 4(5) of that directive, are acts initiated
by the payer or by the payee, of placing, transferring or withdrawing funds, irrespec-
tive of any underlying obligations between the payer and the payee. In accordance with
the first indent of point 3 of that annex, those transactions include execution of direct
debits, including one-off direct debits. A “direct debit” is defined in Article 4(28) of that
directive, in essence, as “a payment service for debiting a payer’s payment account, where
a payment transaction is initiated by the payee on the basis of the payer’s consent” and
the notion of “payer” is defined in Article 4(7), inter alia, as “a natural or legal person
who holds a payment account and allows a payment order from that payment account”.
It follows from those provisions that the execution of direct debits initiated by the payee
on an account of which it is not the holder comes within the notion of “payment services”
in Article 2(1) of Directive 2007/64, even in the absence of any underlying obligations
between the payer and the payee, where the payer, as holder of the payment account thus
debited, consented to those direct debits. However, those provisions do not in themselves,
in the absence of any reference to that effect, make it possible to establish clearly whether
the execution of direct debits by the payee on an account of which it is not the holder
also comes within that notion where the holder of the debited account did not consent
to those direct debits. If the fact that the holder of the debited payment account did not
consent to execution of a direct debit on that account meant that such a transaction
could be excluded from the notion of “payment services” in Article 2(1) of Directive
2007/64 and, consequently, from the scope of that directive, those provisions, in so far
as they concern unauthorised payment transactions, would be devoid of any meaning or
practical effect. It is apparent from the context surrounding that notion that it must be
interpreted to the effect that it includes execution of direct debits initiated by the payee
on an account of which it is not the holder, even where the holder of the debited account
did not consent to those direct debits (Court of Justice of the European Union (Tenth
Chamber), Case C-295/18, 2019).

Thus, it is true that, in view of the wording of that provision alone, read in conjunc-

tion with Article 4(7) and (8) of that directive concerning the terms “payer” and “payee”,
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the holder of a payment account which was debited without its consent does not appear
to come within that notion of “payment service user”. However, execution of direct debits
on a payment account, to which the holder of the debited account did not consent, comes
within the notion of “payment services” in Article 2(1) of that directive. Also, it is clear
from the actual wording of Article 58 and its title that it is specifically intended to apply
in particular to unauthorised payment transactions (Court of Justice of the European
Union (Tenth Chamber), 11.04.2019).

This judgment is important because it is applying protection from the PSD1 also
to the payment service user that has not agreed to use the payment service or even did
not have any information that he was using the payment service. The EC] empowers
objectives of the PSD1 allowing to apply PSD1 also in cases where the payment service
user has not given consent to receive payment service. The ECJ uses teleological concept
interpretation to come to conclusion that the protection of the PSD1 must be applicable
to payment service users. Such a concept allows to give a larger level of safety to payment
service users and allows easier reach for the aims of the PSD1.

Conclusions

The following conclusions have been put forward:

1) Development of payment services in the EU is one of the major aims currently.
To reach this aim EU has issued PSD1 and PSD2. However, an important role
in this development is also the EC] that interprets both directives.

2) Payment instrument under the PSD1 must be considered any personalised
devices and/or set of procedures agreed between payment service providers and
payment service users. The set of procedures can also include such elements
as personal signature and online banking. The key point is whether consecu-
tive actions allow the payment service users to initiate a payment order and if
the payment service user can initiate a payment order. The entire process could
likely be considered as a payment instrument if the goal of such consecutive
actions is to initiate payment order.

3) Durable medium must be compliant with multiple requirements:

a) the website allows to store information that is personally addressed
to the user;

b) the user can access the information and reproduce it unchanged for an ade-
quate period;

¢) information cannot be unilaterally changed by the payment service provider
or another professional;

d) if the website holder is the payment service provider and if the payment
service user is obliged to get acquainted with the information on the website,
the payment service provider is obliged actively to draw the user’s attention
that the information is available on the website;
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The “adequate period” of storing information related to payment services must
be at least the period when the customer receives the payment service. It should
also be the period when the payment service user can raise a claim against
the payment service provider, and it must be compliant with the national legisla-
tion of the period to collect the information that is related to payment services.
The “another professional” that is not allowed to change information to payment
service user might be a third party that has an agreement with the payment ser-
vice provider related to the website where the information is stored, somebody
that has legal rights to access the information and change it. It is unlikely that
with the “another professional” the court also thought about illegal actions to
access the stored information.
The EC]J base the judgment on the fact that “the operator does not carry out any
operation on those customers’ payment accounts”. Currently, PSD2 considers
“account information service” also as a payment service where the payment
service provider also does not carry out the operation with the money of the pay-
ment service receiver but only with the data related to the account. Therefore,
in accordance with the current legislation, it should be clarified that “carrying
out any operation on the customers’ payment accounts” includes also acquiring
information from the account. However, if a person only makes terminal avail-
able and loads it with cash, it still should not be considered as payment service.
To classify an account as a payment account, the account must have the fol-
lowing functionalities:
a) consumers are able at least to place funds in a payment account;
b) they withdraw cash from a payment account; and
c) execute and receive payment transactions, including credit transfers, to and
from a third party.
The payment service provider is not liable for the payer’s incorrectly provided
IBAN even if IBAN does not correspond to the payee’s name indicated by that
user. The ECJ’s concept of “payment service provider” includes both payment
service providers, i.e., payer’s and payee’s and, thus, both payment service pro-
viders are not liable if the IBAN is wrong and the mistake has been made by
the payment service user.
PSD also covers and protects payment service user that has not agreed to use
the payment service or even did not have any information that he was using
the payment service. In such a way, the ECJ empowers objectives of the PSD1
allowing to apply PSD1 also in cases where the payment service user has not
given consent to receive payment service.
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Abstract

This article examines intersection of three contemporary issues that occupy
academic thought intensively: China’s global politics, its changing voting practice at
the United Nations Security Council (UNSC), and the international response to the civil
war in Syria. The aim of the article is to provide quantitative and qualitative analysis of
China’s voting practice in the UNSC regarding the civil war in Syria, to outline a legal
and political interpretation of its voting patterns and to conceptualise China’s politics
in the UNSC regarding this issue. The article argues that reasons behind China’s rapidly
growing use of the veto in the UNSC regarding Syria are vaguely related to the case of
Syria itself, but directly reflect the primacy of China’s domestic politics and its strategic
aspirations to reshape global governance. Growing concern within the international
community about the human rights abuses taking place on a mass scale against Uighurs
in Xinjiang is the most prominent catalyst that enables and provokes China’s systemic
reaction. Therefore, although China has neither geopolitical nor strategic interests in
Syria, Syria’s case serves as a battleground for China’s attempts to transform the col-
lectively accepted interpretation of multilateralism, democratic values, and norms. This
aspect underlines the necessity to observe China’s politics from the perspective of social
constructivism. Methodologically, this article draws on political discourse analysis theory,
examines China’s arguments in the UNSC and argues that China’s voting behaviour in
the UNSC regarding Syria focused on reinterpretation of two grand concepts of inter-
national law: state sovereignty and non-interference.

Keywords: China, Security Council, Syria, United Nations, veto.
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Introduction

The Syrian civil war has been on the UNSC agenda since 2011. If compared to
other United Nations Security Council (UNSC) agenda items, it could be characterised
as one of the most complex, and the list of international security issues regarding this
case includes deaths of hundreds of thousands of people, the use of chemical weapons
by Bashar al-Assad’s regime, the humanitarian situation, sanctions, military engage-
ment of third parties and clashing interests of UNSC permanent members. Nevertheless,
the case of Syria has been a regular subject of a veto in the UNSC by Russia and China
(a “tandem veto”) or by Russia with China abstaining. In no case has China exercised
a “lone veto”. Moreover, Syria’s case is the turning point in China’s voting behaviour in
the UNSC: since 2011, it has cast the veto 13 times, and only one of these vetoes has not
been related to the case of Syria.

This article examines the radical shift in China’s voting practice in the UNSC
and gives a legal and political interpretation of it. Traditionally, when observing atypical
international behaviour, geopolitical, economic, or strategic interests of the involved
party are being sought in a particular country or region in a manner of neo-realism
and from the point of view of the balance of power. Nevertheless, there is no evidence
of China’s direct interests in Syria. China’s specific voting behaviour since the very
beginning of the crisis in Syria has been regarded as unclear. This article, by conducting
political discourse analysis of UNSC meeting records, shows that the answer is not to
be sought in the light of neo-realism and the balance of power theory, but rather in
the domain of social constructivism, which emphasises the aspect of value systems,
norms and ideas that determine state behaviour and mutual relations in the interna-
tional environment.

The article is structured in three parts that lead from quantitative analysis of
the voting behaviour in the UNSC to qualitative political discourse analysis explaining
China’s vote and analytical conclusions about the motivation that stands behind China’s
international politics regarding the Syrian civil war and dramatic change of voting behav-
iour. First, the article outlines that the quantitative view can lead to the conclusion that
the case of Syria illustrates and exposes a convergence of China’s and Russia’s interests or
even worldviews. Nevertheless, the second part of the article shows that China’s behaviour
is characterised by a noticeably clear emphasis on the principles and interpretation of
aspects of multilateralism and international norms, therefore China’s voting practice in
Syria’s case must be observed in a wider perspective and separately from Russia’s politics
towards Syria. Third, this article emphasises that China’s motivation behind the voting
practice in the UNSC is related to its domestic politics and a possibility to reinterpret
two grand concepts of international law: state sovereignty and non-interference in a way
that helps maintain stability at home.
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1 Use of the Veto in the UN Security Council Regarding
the Syrian Civil War: The Quantitative Aspect

The veto power of the five permanent members of the Council is the term com-
monly used with regard to the provision of Article 27, para. 3 of the Charter of the United
Nations, which provides that:

“Decisions of the Security Council on all other matters shall be made by an affirma-
tive vote of nine members including the concurring votes of the permanent members”
(United Nations Charter).

The right to a veto was granted to the permanent members of the Security Council
with the aim to prevent the UN from acting in cases of opposition expressed by super-
powers, and the initial debate was more focused on the scope of this right, and not on
the question whether the superpowers should be granted veto power (Kennedy, 2006).
Although recently the UN celebrated its 75" anniversary, this right has not been abol-
ished despite the tectonic changes in the international system, the collapse of bipolarity,
numerous reform attempts and claims concerning its non-democratic nature.

The use of the veto at the UNSC has historically reflected evolutionary phases
of the organisation (for example, admission of new members), events taking place in
the international environment and permanent members’ geopolitical and strategic aspira-
tions vis-a-vis one another and regarding specific regional and international conflicts.
After the Cold War, the veto powers were used very rarely, and, up until 2011, their use
in most cases was related to the conflict in the Middle East — the Israel-Palestine conflict
(Security Council — Veto List, 2021). Nevertheless, the dynamics of the use of the veto
rights since 2011 have changed again (Fig. 1), and the Syrian civil war is the conflict where
permanent members’ positions clash.

The new veto dynamics that have emerged with respect to the Syrian civil war
preoccupy the minds of academic and political circles because of the China factor. Unlike
Russia (formerly the USSR), historically China has been the UNSC permanent member
that has chosen to use its veto rights in exceedingly rare cases — only once during the Cold
War (the resolution on admission of Bangladesh as a new UN member state), and two
times in the period till 2000 (the resolutions on the situation in the former Yugoslav
Republic of Macedonia, and with regard to Central American efforts toward peace and
stability in Guatemala (Security Council — Veto List 2021). Nevertheless, in 1997, a change
in the pattern became visible with blocked resolutions on the situation in Zimbabwe
and Myanmar. The outbreak of the civil war in Syria in 2011, however, proved to be
the turning point in China’s voting behaviour at the UNSC. During the last ten years,
China has used the veto rights in the UNSC a total of 11 times (Table 1), and 10 of those
have been focused on a single conflict — the civil war in Syria. The only exception from
this predominant tendency is the US resolution on the situation in the Bolivarian Republic
of Venezuela, which China blocked in 2019 (U.N. Doc S/PV.8476).
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Figure 1. Use of the Veto in the United Nations Security Council (1946-2020)

This trend in voting behaviour is accompanied by another one — the tandem veto
by China and Russia. Since 1999, China has never cast a lone veto. All of China’s 10 vetoes
which have been clustered on Syria’s case were cast in tandem with Russia. In addition, all
the other Russian vetoes with regard to Syria and the ongoing conflict there are comple-
mented with China’s abstention (Fig. 2). From the point of view of a legal interpretation, as
the International Court of Justice has declared, voluntary abstention by a UNSC permanent
member does not have the same effect as a negative vote (a veto) and the adoption of resolu-
tions with a permanent member abstaining has become a customary practice at the UNSC
and it is considered an integral part of UN constitutional law (Legal Consequences for...,
1971; Bailey, 1974; Stavropoulos, 1967). Although China’s abstention alone cannot block
the adoption of the decision, the tendency to vote together with Russia stands out.

Therefore, from a quantitative point of view, a remarkably simple algorithm is
observable with no deviations regarding vetoed resolutions in Syria’s case: China and
Russia either vote together, or China abstains when Russia blocks. This clear tendency has
prompted conjectures about coordinated action and policy between China and Russia,
common regional or global geopolitical interests.

It must be noted that China or Russia have not vetoed all resolutions concerning
the Syrian civil war — less than half of them were vetoed (Fig. 2), while a majority were
adopted, and that leads to the necessity to analyse the reasons for negative votes.
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Table 1. Vetoed UNSC resolutions on the Syrian Civil War (2011-2020)
No Date Resolution Vote* Veto Abstention
1 10.07.2020  S/2020/667 13-2-0  China, Russia
2 07.07.2020 S/2020/654  13-2-0  China, Russia
3 20.12.2019  S/2019/961 13-2-0  China, Russia
4 19.09.2019  S/2019/756  12-2-1  China, Russia Equatorial Guinea
5 10.042018 S/2018/321 12-2-1  Russia (Bolivia voted against) China
6 17.11.2017  S/2017/970  12-2-1  Russia (Bolivia voted against) China
7 16.11.2017  S/2017/962  11-2-2  Russia (Bolivia voted against) China, Egypt
8 24.10.2017  S/2017/884  11-2-2  Russia (Bolivia voted against) China, Kazakhstan
9 12.042017 S/2017/315 10-2-3  Russia (Bolivia voted against) China, Ethiopia,
Kazakhstan
10  28.02.2017  S/2017/172  9-3-3 China, Russia (Bolivia voted Egypt, Ethiopia,
against) Kazakhstan
11 05.12.2016  S/2016/1026 11-3-1  China, Russia (Venezuela voted  Angola
against)
12 08.10.2016  S/2016/846  11-2-2  Russia (Venezuela voted Angola, China
against)
13 22.05.2014  S/2014/348 13-2-0  China, Russia
14 19.07.2012  S/2012/538  11-2-2  China, Russia Pakistan, South Africa
15  04.02.2012  S/2012/77 13-2-0  China, Russia
16 04.10.2011 S/2011/612  9-2-4 China, Russia Brazil, India, Lebanon,

South Africa

* Votes cast: For-Against-Abstention

Source: Author’s calculations based on Security Council — Veto List (2021).

Adopted
resolutions

Russia and China

China abstains

Source: Author’s calculations based on Security Council — Veto List (2021).

Figure 2. Adopted and Vetoed UNSC Resolutions with Respect to the Syrian
Civil War (1946-2020)
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In addition, the so-called “pocket veto”, or the threatened use of veto, is not included
in the statistics, as such records are Available fromly in a case when a draft resolution is
circulated as a UNSC document and followed by a discussion in the UNSC. Nevertheless,
the pocket veto has a considerable impact on the UNSC'’s ability to act effectively.

2 China’s Vetoes Regarding the Case of
Syria: Political Discourse Analysis

Three aspects dominate in the UNSC regarding the case of Syria — political,
humanitarian, and use of chemical weapons, and all of these have been a subject of veto
cast by China. Clarifications provided for a veto or abstention related to UNSC votes
with respect to the civil war in Syria have been more general and more concise from
China than from Russia. Nevertheless, this does not mean that China lacked arguments.

2.1 First Vetoes: the Political Aspect

Without a doubt, China’s first vetoes regarding the conflict in Syria came as
a surprise to the international society. Since then, there have been many attempts to
explain this manifest shift in voting behaviour, and the searches have predominantly
been directed towards the domain of China’s eventual political, geostrategic or eco-
nomic interests in Syria. Other directions of inquiry have been related to possible joint
geopolitical efforts and common interests with Russia. Nevertheless, presumptions and
inferences were imbued with the spirit of realism and the idea of the balance of power,
and they have not provided valid answers.

In fact, China’s basic arguments regarding the resolution of the Syrian crisis were
outlined already alongside its first vetoes in 2011 and 2012, and they have not changed
at their core during the coming years. These principles are state sovereignty, non-inter-
ference, territorial integrity, and the imperative to seek political settlements to conflict,
accompanied by claims and assertions concerning China’s firm position on each of these
principles:

“[...] it [the international community — auth.] should fully respect Syria’s sovereignty,

independence and territorial integrity. Whether the Security Council takes further

action on the question of Syria should depend upon whether it would facilitate the easing

of tension in Syria, help to defuse differences through political dialogue and contribute

to the maintenance of peace and stability in the Middle East. Most important, it should

depend upon whether it complies with the Charter of the United Nations and the prin-

ciple of non-interference in the internal affairs of States [...] The Chinese Government’s

position on those questions has been consistent and firm.” (U.N. Doc. S/PV.6627)

For the full picture, China’s attitude on sanctions must also be considered; since
the very outbreak of the crisis in Syria, China has adamantly opposed sanctions and
the threat of sanctions, and this aspect must also be seen in the context of the stated
principles. With its first vetoes, China made it clear that it does not see sanctions as
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a tool for conflict resolution, since it puts pressure on a certain government. Instead of
sanctions or restrictive measures, it prefers mediation as a tool towards a political solu-
tion to a conflict:

“Mr. Annan’s mediation is an important and realistic way forward towards a political
solution of the Syrian issue. [...] However, the draft resolution essentially undermined
the consensus reached at the Geneva meeting and seriously disrupted the new round
of mediation efforts undertaken by Joint Special Envoy Annan.” (U.N. Doc. S/PV.6810)

In the years following its first string of vetoes, China stuck to this position.
Moreover, already in 2012, China signalled that it opposes the international pressure on
Bashar al-Assad’s regime not only in the form of sanctions, but it opposes sanctions in
general. Nevertheless, the argumentation does not contain any sign of sympathies towards
the regime in question, but rather it concentrates on the principle of non-interference,
and stability of other regional governments:

“First, the draft resolution is seriously flawed, and its unbalanced content seeks to
put pressure on only one party. Experience has shown that such a practice would not
help resolve the Syrian issue, but would only derail the matter from the political track.
It would not only further aggravate the turmoil, but also cause it to spread to other
countries of the region, undermine regional peace and stability, and ultimately harm
the interests of the people of Syria and other regional countries.” (U.N. Doc. S/PV.6810)

It must be noted that while China has no particular interests in Syria and that
China’s voting behaviour is not oriented toward or targeted at Syria or the civil war
there, it remains a grand battleground in which principles and understanding of con-
temporary international relations are at stake, and this was outlined very explicitly in
2012. Such a detailed explanation did not appear again in later statements by China
and seemed to be forgotten by the international community since the focus of concerns
was directed at China’s aggressive economic policy, rapid growth, and aspirations for
global power:

“[...] sovereign equality and non-interference in the internal affairs of other countries are
the basic norms governing inter-State relations enshrined in the Charter of the United
Nations. China has no self-interest in the Syrian issue. We have consistently maintained
that the future and fate of Syria should be independently decided by the Syrian people,
rather than imposed by outside forces. We believe that the Syrian issue must be resolved
through political means and that military means would achieve nothing. That is China’s
consistent position on international affairs. It is not targeted at any specific incident or
moment. Our purpose s [...] to protect [...] the basic standards that govern international
relations.” (U.N. Doc. S/PV.6810)

The political rhetoric that appeared in 2012 and which persists to this day also con-
cerns China’s involvement in the process as a permanent member, and signals the neces-
sity to consider China’s position and the principles it highlights more seriously, otherwise
adoption of a particular resolution can and will be blocked. This situation characterises
the aspect that in legal literature is described as the threat of a veto or a pocket veto,
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and it is often as effective as an actual veto as it conveys an unambiguous message to
participants in the process of drafting a resolution:

“[...] the sponsoring countries failed to show any political will or cooperativeness,
adopting a rigid and arrogant approach to the reasonable basic concerns of other con-
cerned countries and refusing to make revisions. It is even more regrettable that, in
circumstances where the parties were still seriously divided and there was still time for
continued consultations, the sponsoring countries refused to heed the calls for further
consultation made by China, some other Council members and Joint Special Envoy
Annan [...] and pressed for a vote on the draft resolution. China is strongly opposed to
such practices.” (U.N. Doc. S/PV.6810)

Russia and China engaged in a tandem veto of a resolution in which the issue
of Syria would have been handed over for examination by the ICC (the International
Criminal Court). All other UNSC members voted in favour of the resolution, supporting
the need for accountability when war crimes and atrocities have taken place. This reso-
lution had 65 co-sponsoring countries. In its argument, China did not go into much
detail but it did repeat its usual references to state sovereignty as well as the principle of
complementarity, thereby questioning the legitimacy of the ICC itself as an institution:

“China is not a State party to the Rome Statute. China always has reservations con-
cerning the referral by the Security Council of particular country situations to the ICC.
This is our principled position. [...] In the current circumstances, to forcibly refer
the situation in Syria to the ICC is not conducive either to building trust among all
parties in Syria or to an early resumption of the negotiations in Geneva.” (Explanatory
Remarks by..., 2014)

Therefore, with its very first vetoes, a reference to state sovereignty and non-inter-
ference can be clearly seen in China’s argumentation. Nevertheless, China’s interpretation
of these principles is the most important part of its behaviour, but the reasons and modus
operandi become clearer only with the next vetoes and abstentions in combination with
the resolutions that China supported. Thus, by learning on the ground, the international
community has become familiar with the interpretation of multilateralism that China
favours and supports or vice-versa — blocks and rejects.

2.2 Vetoes Regarding the Humanitarian Situation

The strongest disappointment and negative reaction have been observed after China
blocked resolutions on delivery of humanitarian aid and improvement of the humani-
tarian situation in Syria. China carefully considers how each move the UNSC malkes fits
in with its understanding of the principles and it gives unmistakeable signals about its
readiness to use the veto under certain circumstances, as well as that the result will be
positive for all if countries fall in line.

When China has used its veto power or abstained, the explanation for its vote
refers to non-interference in matters concerning Syria’s sovereignty and actions taken
in a manner so that there will be no infringement on the principle state sovereignty. In
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effect, China has politicised humanitarian assistance while at the same time criticising
and reproaching other countries for doing the same. China emphasises that it is neces-
sary also with deliveries of humanitarian assistance to respect Syria’s sovereignty and
territorial integrity and to cooperate fully with the regime of Bashar al-Assad:

“All categories of humanitarian issues in Syria should be considered in a comprehensive
manner and be addressed in a balanced way, instead of only selectively focusing on
certain issues, much less to politicise humanitarian issues. The international community
must fully respect the sovereignty, independence, unity and territorial integrity of Syria;
fully listen to the views of the Syrian government; and seek a comprehensive solution to
the Syria issue through political means.” (Statement by Ambassador..., 2019b)

This argumentation represents the very essence of China’s position: sovereignty,
non-interference, coordination with the official government even in situations where
the official government is an authoritarian regime that is directly engaged in repressions
of its own people as well as employing chemical weapons. China is using this massive
humanitarian catastrophe as a case which is in the spotlight of the international com-
munity’s attention and can be instrumentalised to communicate to the international
community an understanding of China’s principles and how they will be applied.

In the explanations provided for the use of its veto power, China underlines
the need to lift unilateral sanctions against Syria and to evaluate the impact of sanc-
tions on the humanitarian situation in Syria. In this way, China clearly points to its
interpretation and perspective on how sanctions represent violation of sovereignty and
interference in another country’s internal affairs. When China talks about sanctions,
they are presented as “illegal sanctions” or “unilateral coercive measures™

“It must be pointed out that unilateral coercive measures have further aggravated
the economic and humanitarian crisis in Syria. Years of illegal sanctions have had
immeasurable impact [...]. The unilateral coercive measures have also severely under-
mined Syria’s capacity to respond to COVID-19. [...] China proposed amendments to
the draft resolution. It is disappointing that the draft resolution submitted by copen-
holders completely ignores China’s amendments and does not contain a single word
about unilateral coercive measures. China is compelled to vote against such an unobjec-
tive and unbalanced draft resolution.” (Explanation of Vote..., 2020a)

China diligently promotes its understanding of sovereignty and territorial integrity,
by urging acceptance of a Syrian-led and Syrian-owned political process:

“China has been working tirelessly to help bring about a solution to the issue of Syria,

supports the United Nations as the major player in terms of good offices and has been
facilitating finding a settlement among the parties that is acceptable to all through
peaceful negotiations and based on the principle of a Syrian-owned and -led process.”
(Statement by Ambassador, 2017a)

China’s understanding of multilateral cooperation, which it promotes by threats
of a veto, is a regular element in the UNSC debates. For example, in spite of the pres-
sure from the international community to find solutions to the escalating humanitarian
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catastrophe in Syria without delay and in spite of the siege and bombing of Aleppo by
the Syrian government, the UNSC was still unable to agree at its meeting on the 8
of October about how to address the crisis. At that time, China abstained, offering its
standard argument with the combination of sovereignty and territorial integrity as well
as what it calls a non-inclusive approach:

“The draft resolution submitted by France and Spain [...] contains a number of humani-
tarian situations and enhanced efforts to combat terrorism. However, some of the draft
resolution’s provisions do not fully respect the sovereignty, independence, unity and
territorial integrity of Syria. Moreover, the constructive views of some Security Council
members were not incorporated.” (Statement by Ambassador..., 2016)

Therefore, the Chinese discourse is focused on preserving multilateralism but in
a reformulated version, and with a process of consultations among countries which filters
and excludes contradictory views and diversity of opinions.

2.3 Explanation of the Veto: Resolutions on
the Use of Chemical Weapons in Syria

The most complicated question, in which interests of UNSC members were
opposed, was the determination of the responsibility in 2017 for the use of chemical
weapons in Syria and the extension of the mandate of the joint investigative mecha-
nism (JIM) of the OPCW (The Organisation for the Prohibition of Chemical Weapons).
The UNSC failed in adopting a resolution that would impose sanctions for the use of
chemical weapons in Syria because Russia and China voted in tandem to veto it. China’s
argument was compact; once again, China appealed for unity at the UNSC while, at
the same time, breaking that unity with its veto:

“At present, investigations on the use of chemicals as weapons are ongoing, and it is
therefore too early to reach a final conclusion. The Council should preserve its unity
and continue to support the Organisation for the Prohibition of Chemical Weapons-
United Nations Joint Investigative Mechanism so that it can carry out its investigations
in a professional, objective and fair manner and in accordance with the mandate that
was conferred to it by resolution 2319 (2016).” (Statement by Ambassador..., 28.02.2017a)

With its interpretation of multilateralism and its pressuring to speak with one
voice, China also waved the draft resolution on the chemical weapons attack on 4 April
in Khan Shaykhun (S/2017/315). This was the eighth time that Russia used its veto power
on a question related to Syria, and, in this case, China abstained. China informed others
of its position by saying that the resolution was put forward even with the knowledge
that there was no way that it would be supported by all UNSC members:

“It has been our long-standing hope that the Security Council would speak as one
voice on the chemical weapons issue in Syria. [...] We deeply regret the failure to reach
such a consensus on the draft resolution. The attempt to push through a draft resolu-
tion in which serious division still remained among Council members was destined to
undermine Council unity and impair efforts to seeking a political solution.” (Statement
by Ambassador..., 2017a)
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In 2018, the atmosphere at the UN Security Council became particularly heated
after the use of chemical weapons at Douma. Immediately following that event, the United
States decided to put forward a resolution to create an independent investigative mecha-
nism. Russia, for its part, organised a vote on a proposal for an alternative investigative
mechanism and a new resolution supporting the OPCW investigative mechanism with
respect to Douma. Russia vetoed the U.S. resolution but China abstained. China said it
supported an investigation but that accusations of guilt cannot be made till investigation
is completed:

“There should be no prejudgment of the outcome or arbitrary conclusions. [...] The draft
resolution that was just put to the vote in the Security Council (5/2018/321) had ele-
ments of consensus [...]. However, on some specific measures, it does not take full
consideration of some of the major concerns of certain Security Council members on
improving the mechanism’s working methods and ensuring an objective and impartial
investigation. (Statement by Ambassador..., 2018)

It is worth adding that on the question of chemical weapons, the UNSC has
managed to adopt resolutions and that not all were blocked. For example, considering
the reports of the OPCW Mission, in 2015, the UNSC adopted a resolution which created
JIM (U.N. Doc. S/RES/2235). In March 2015, the UNSC adopted a resolution in which it
condemned the use of toxic chemicals and chemical weapons in Syria, but this was done
without pointing a finger at the likely perpetrators (U.N. Doc. S/RES/2209).

3 China’s Position Regarding the Syrian
Civil War: The Motives

The political discourse analysis of Chinese statements and explanations of
the vetoes cast at the UNSC regarding the Syrian civil war show that, from the very
beginning of that conflict, China refers to two grand concepts of international law — state
sovereignty and non-interference. In addition, coordination with the official government
is regarded as the optimal way to approach crisis regulation, but achieving an indisput-
able univocality within UNSC is deemed the only tolerable atmosphere and technique
for decision-making in the sphere of international peace and security.

In its statements given at the time that votes were cast, China clearly conceptualises
the idea of state sovereignty and non-interference in a very rigid and outdated manner,
thus trying to push the international society many decades back, when the concepts of
human rights and international criminal law were not yet so prominent. This behav-
iour fits into a larger Chinese ideological area which is called “global competition over
the means of governance” (Starling et al., 2021) and an “all-encompassing game plan for
survival in a turbulent world” (Kirchberger et al., 2021).

Stability maintenance is a complex concept with an aim to ensure the status and
positions of the Chinese Communist Party (CCP) and President Xi Jinping. A very impor-
tant element of this concept is, the so-called, social stability management which includes

— 109 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Gunda Reire. China’s Voting Practice at the UN Security Council,
Its Legal and Political Interpretation: Case of Syria

harsh laws and human rights breaches against different social groups that are regarded as
destabilising powers. The most prominent example is ethnic Uighurs in Xinjiang, which
are treated as terrorists and placed in, the so-called, Uighur education training centres
that are merely concentration camps. Nevertheless, the concerns about Chinese human
rights violations are even broader, encompassing repressions against Chinese intellec-
tuals, numerous issues including surveillance and scrutiny of regular citizens, forced
sterilisation, abortion, and other coercive population control measures (Roth, 2019).

The issue of human rights abuses against Uighurs and other Muslims in the Xinjiang
region has already been raised in a closed UNSC meeting in 2019, and during heated
debates China’s claim was that the UNSC has no rights to dispute this issue since it is
an internal matter of China (U.S., Germany slam..., 2019). In other words — in the face
of growing international attention on human rights abuses, China has adopted a firm
stance that such scrutiny is not just unwanted but also an unjustifiable interference in
their internal matters and a violation of state sovereignty, endangering the CCP course
toward stability maintenance.

Clearly, interpretation of the concepts of state sovereignty and non-interference is
at the core of this principled discord. In international law and international relations in
general, the principles of non-interference and state sovereignty go hand in hand. Article
2(7) of the United Nations Charter speaks about the principle of non-intervention and
links it with “matters that are essentially within the domestic jurisdiction™

“Nothing contained in the present Charter shall authorise the United Nations to inter-
vene in matters which are essentially within the domestic jurisdiction of any state or
shall require the Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of enforcement measures
under Chapter VII.” (United Nations Charter)

Analysis of China’s argumentation in the UNSC clearly shows that China interprets
the international community’s interest about CCP activities against societal groups in
China as “matters that are essentially within the domestic jurisdiction” and therefore, in
the light of the UN Charter — as violation of sovereignty, although nowadays international
human rights and international law, including international criminal law have limited
the concept of sovereignty dramatically. China’s international behaviour and attempts
to reinterpret the content of the concept of sovereignty therefore have the potential to
restore the academic discussion and debates in the practice of international relations. For
nearly two decades, the concept of sovereignty has been acknowledged as problematic,
and more complex and hierarchical than a classic understanding of it would involve (Lake,
2003), but China’s case today brings this debate to the forefront of global governance and
the domain of war and peace in an operational sense.

Political discourse analysis shows that China opposes actions of the interna-
tional community at large and the UNSC in particular in situations that it perceives as
an external pressure in favour of regime change in Syria, since it has the potential to create
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a precedent and destabilise the socio-political situation in China and abroad (Jafarova,
2014). Therefore, striving for the stability of the regime and the existing political order
goes hand in hand with China’s global aspirations.

Conclusions

The Syrian case affirms the enormous power granted for the permanent UNSC
members, as well as the wide spectrum of possibilities for the eventual use of veto rights.
The political discourse analysis of China’s statements in the UNSC on the Syrian issue
shows that China has become very vocal and more aggressive in its rhetoric. China uses
the case of the Syrian civil war in the UNSC to shape global governance in a way that satis-
fies CCP interests both internationally and domestically. The article shows that China’s
voting behaviour in the UNSC regarding the Syrian civil war is consistent and pragmatic.
It is focused on reinterpretation of two grand concepts of international law: state sover-
eignty and non-intervention.

China sees the state-owned and state-led process and a rigid concept of inviolability
of state sovereignty and territorial integrity as the most appropriate solution of the case
of Syria, by opting out of a military intervention, and all the decisions must be made
in close cooperation with the government — the regime of Bashar al-Assad. Breach of
state sovereignty, in China’s view, can also occur in a form of strong condemnation of
the regime or threats of sanctions.

China’s motivation for such international behaviour is related both to its rise
as a global power generally, and a possibility to shape the understanding about core
principles of the international system and international cooperation in a way that helps
maintain stability at home. For China, it is not the situation in and around Syria that
raises a reaction, it is the situation in Xinjiang, Hong Kong, and Tibet, and other issues
directly related to violations of international law and human rights that already have
caught attention of international society and have the potential to destabilise the regime.

Therefore, in analysis of China’s voting behaviour in the UNSC regarding the Syrian
civil war three main aspects stand out. First, Syria’s case obviously serves as a battle-
ground for China’s larger political ambitions, which are vaguely related to the case of
Syria itself. Second, since the very beginning the political discourse analysis of China’s
argumentation and explanation of its voting outlines the very nature of this battlefield,
and it falls into category of values and interpretation of principles of multilateralism.
China’s voting behaviour in the UNSC must be observed as a serious attempt to revisit
and consolidate different borders for the governing principles of the international system.
Therefore, it must be assessed from the point of view of social constructivism, although
it also has characteristics of neorealism, which sees international organisations as tools
at the disposal of states, the elements of the balance of power theory or even neoliberal
institutionalism. Third, this case is a proof of the old principle “foreign policy begins
at home” or the German principle of “Primat der Innenpolitik” (primacy of domestic
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politics) — China’s active attempts to reshape the principles of non-interference and
sovereignty are directly related to its domestic policy and the eventual response of inter-
national society to the situation in China.
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Abstract

The aim of the research is to deconstruct communicative narratives within
speeches of China’s President Xi Jinping thus identifying notions for common ground
in cooperation with the European Union, as well as notions that contradicts the spirit of
law of Europe. The scope of research materials includes speeches of Xi Jinping addressed
in a particular format — cooperation platform with Central and Eastern European coun-
tries “17 + 1”. This cooperation platform has been chosen as a discourse frame because
of its rich content (China addresses 17 countries with various themes and focuses of
importance).

Research method utilised is cognitive discourse analysis (CODA) which focuses
on those properties of discourse that are accounted for in terms of cognitive concepts.
CODA allows to identify models of perceptions how cooperation and attitude toward
common agreements should be formed.

Several communicative narratives were identified that directly contradicts to
common sense of Europe how cooperation and agreements should be maintained. Most
important to mention are: 1) narrative of visible hand — as a counter argument on lib-
eral economics — ability to interrupt free market at any situation; 2) narrative of silver
bullet — a twin narrative of visible hand only in domain of political decisions; it includes
an assumption that effective cooperation with China as a leader within community
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implies quick solutions to any decision-making problems via political intervention in
business; 3) narrative of inclusive globalisation — includes expectation from all partners
to respect deviations from democratic norms and western liberal values.

Keywords: China, 17 + 1, cooperation, Europe, Xi Jinping.

Introduction

Enlightenment in the Western world has been one of the most important steps
in advancement of political, economic and legal processes. Because of philosophers and
political economists of the time, the modern world both domestically and internation-
ally has been shaped to advance the normative protection of the physical world. Due to
increased complexity of societal relations and growing volume of legal norms, principles
and regulations, the spirit of the law has become a core aspect to be reckoned with. No
law can prescribe every situation and development. Therefore, the law must often be
understood in a more inclusive, more conceptual way than it is written.

Differences in understanding, different narratives, different traditions and even
different mentalities are often mentioned as reasons for both misunderstandings and
conflicts in international relations. Drafting and concluding agreements between societies
and countries has not disappeared, it has become more prominent with the globalisa-
tion. But, while the texts are being drafted, adopted, signed and ratified, it is the spirit
of the law that is still at the core of the agreements. Mutual understanding, if one may,
and European understanding of the spirit of the law often tends to differ from that of
other societies, cultures and regions. The European understanding of the spirit of the law
is entangled in political, economic and cultural experiences of the last three centuries.
Since Charles Montesquieu (1748) coined the term and contents of the spirit of the law,
many essential developments have taken place.

Those developments, especially in international commerce, are tied to the modern
Western understanding that the spirit of the law should also entail the principles of liberal
market economies, division not only of political powers, but also of private business and
public politics, the core values of human rights, and general trust in both the partner
and competitor that they will “follow the rules”. When concluding cooperation and trade
deals between Europe and China, the understanding of the “spirit of the law” is affected
by distrust. Spirit of the law cannot be followed unless both are “on the same page”.
This research argues that China and Europe are far from being “on the same page” as
discursively both sides are interpreting and following different approaches.

The approach of Chinese government, the ruling Communist Party of China
(CPC), and the President Xi Jinping is to seek control over economic processes. Private
business is seen as a competitor not only internationally, but also as a potential political
competitor domestically. Adam Smith’s “invisible hand” (1776) that is seen to bring gen-
eral prosperity to the society in the West, is seen as promulgation of individual greed in
the Chinese society. Consequently, politicians and party functionaries are there to manage
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the problems of the free market. State and its bureaucratic apparatus are perceived very
differently in China and European countries. China seeks to see it as an instrument,
while European countries, especially the Western European countries, see government as
restraining and intrusive power that impedes economic freedom. While Europe wishes to
see private entrepreneurship as a source of advancement of wellbeing, Chinese leadership
sees it as both an instrument internationally and a threat domestically to the political
power (Bérzina-Cerenkova, 2020).

What Europe expects from China’s offer for cooperation is the research question
of this article. Framing China’s interests and focusing on strategic foreign policy mes-
sages and cooperation potential with various partners, in this case, Central and Eastern
European countries, is at the core of this research. The research deconstructs strategic
foreign policy narratives of Xi Jinping; nevertheless, concepts of the previous President
of China Hu Jintao are also used to detect the internal dynamics of the concepts of
the foreign policy discourse.

To answer the research question, the authors have carried out a mapping of agents
of Chinese foreign political discourse and identified Xi Jinping’s narratives addressed to
the European partners. From an epistemological point of view, the authors have chosen
international relations social constructivism by Nicolas Onuf. This approach is inextri-
cably linked to the research method — cognitive discourse analysis. The authors have syn-
thesised and applied a new model to analyse cognitive discourse of both China and Europe
on the “spirit of the law”. The research employs the latest generation of cognitive discourse
analysis authors — Thora Tenbrink (2015), Christopher Hart (2013), Gitte Kristiansen
(2008), René Dirven (2007), Martin Miiller (2001), Luisa Godinho (2016), etc., and more
classical texts of Teun Adrian van Dijk (1990, 2006, 2008), Norman Fairclough (1995,
2012), Iver B. Neumann (2002) etc. From method delivery perspective, the authors have
screened through speeches of Xi Jinping and grouped the narratives around dimensions
of topics, implicit meanings, presuppositions, local text coherences, and lexical meaning
and connotation. For grouping texts and meaning, the programme MAXQDA was used.

Considering the growing importance of China in Central and Eastern Europe,
where the potential impact on the projection of its power is contributed by several
sources, identification of the potential and obstacles is an important additional value
to the research. Cooperation platform “17 + 1” has been chosen as a discourse frame
because of its rich content; China addresses 17 countries with various themes and focuses
of importance, adjusting its message while following local topicality of the particular
partner within “17 + 1” format. That allows identifying the full scope of meaning that
has been expressed in foreign policy discourse. During the research, more than 200
speeches of Xi Jinping were analysed (between 2012—-2017). Therefore, the authors have
identified a chain of narratives that serve as obstacles for future cooperation with Europe,
because of their content in contradiction to Europe’s common sense; as well as a chain
of narratives that can help to maintain and develop fruitful cooperation between China
and Europe, CEA countries in particular.
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Xi Jinping and China Dream - Politics
and Interests behind Cooperation

Foreign policy concepts such as peaceful development and harmonious world
directly addressed to international society have been in China’s agenda since Hu Jintao’s
address in 2004 (Guo, 2021). These concepts include a renaissance of China internally
and its emergence into global governance from an international perspective. The China
Dream was introduced in 2012 by Xi Jinping, previous concepts of Hu were integrated in
a much more assertive perspective on China’s development. Indeed, 2013 was a turning
point in which China’s ambitions became more real, hand in hand with the newly elected
President Xi Jinping at the end of 2012, who started new political initiatives. The reasons
for this were international as well as internal interests.

From the economic perspective, the year 2013, with its more or less clear borderline
as the end of the world financial crisis, has shown which countries came out of the crisis
more successfully. China was one of them. Although there are indications of inner longer-
term structural problems in China’s economy — like productivity fall and deformed state
of the balance of payments — it is not comparable with the crippled tempo of growth in
Europe and other Western countries around 2013. The main number which is used in
China strategic messages as a success story backbone is the GDP growth; according to this
number, China always follows the planned path. Thus, since 2013 China’s attitude toward
the West (especially Europe) has been more self-confident than ever before (Chen, 2018).

Equally important is the role of the U.S. in Asia in 2013. A partial shift of attention
in the international area, and simultaneous partial inability to make sharp decisions in
the case of Syria conflict which aroused in international agenda in reality had changed
the sense of balance in Asia, and China was keen to take the initiative. Experts on inter-
national relations and China especially have given a new name to China’s mode of activity
in response to the shift of poles on a global scale — “assertive authoritarianism”. This
mode of action includes two levels: international and national (Moore, 2013).

Looking from an international perspective, the “assertive authoritarianism” of
the President Xi Jinping shapes the region in terms of a China-centred Asia Pacific
since 2013. This indicates a chain of precisely planned and delivered activities. First is
the infrastructure investment strategy — Beijing has pledged to build a significantly new
Asia connection facility to connect the region through railways, roads, and pipelines.
This also includes enhanced regional trade and financial cooperation. Expansion of
infrastructure and economic ties cannot be seen separately from Beijing’s expansion and
enforcement of Chinese sovereignty claims in the region.

Phraseology of mutual friendship becomes questionable when looked at China’s atti-
tude and reactions to issues of territorial integrity starting Xi Jinping’s presidency. China’s
decision to impose an Air Defence Identification Zone (ADIZ) over a large part of the East
China Sea has heightened tensions in an already volatile area, turning from exceptional
to an already conventional strategy on territorial integrity issues in 2018. The ADIZ was
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the first in a series of Chinese actions that seem to show a contradiction in the way that
China engages its neighbours. The above-mentioned ASEAN example purely supports this
argument — China appears to have largely succeeded in building the image of a peaceful
partner in the region while swaying between the fear of an assertive giant up north and
the temptation of doing business with the world’s second largest economy, all at a time of
growing uncertainty about U.S. reliability in this part of the world (Holmes, 2013).

On the national level, the President Xi Jinping since 2013 has been proceeding on
a straight course of political power consolidation. Firstly, cleansing along political party
lines has been maintained through an anti-corruption programme — particularly against
those senior Chinese officials who suffer from the perception of being disloyal. Secondly,
broad and varied limitations are implemented in the online environment against dis-
senting voices. Thirdly, and equally importantly, the President Xi is institutionalising
his weight in security and economic policy with the help of newly founded organisations
which are under his direct control. The first of these is the Chinese equivalent to the U.S.
National Security Council, which will give the President Xi a direct impact on the coun-
try’s vast domestic security apparatus and its foreign security policy. The establishment
of this National Security Council takes over from the Central Committee and from
the Politics and Law Commission (Buzan, 2010).

The second established organisation of the President Xi is an advisory and reform
team, the mandate of which is to report directly to the top leadership rather than to
the government. With this step, a powerful bureaucracy and its policies, which are resistant
to change but very ambitious, are balanced by the autonomy of the presidential institution.
“The team will be in charge of designing reform on an overall basis, arranging and coor-
dinating reform, pushing forward reform as a whole and supervising the implementation
of reform plans,” reported Xinhua, the PRC’s news agency (Xinhua, 2013).

Mentioned above are realities that China has been implementing under the umbrella
of the presidency of Xi Jinping and the concept of China Dream’s historical and political
context since 2013. Nevertheless, from social constructivism theory perspective and
role of language in strategic foreign policy formation, it is important to acknowledge
the linguistic frameworks and contexts of “fixed language” and messages included
in documentation of China or so-called normative aspect of China’s foreign policy in
Xi Jinping’s presidency.

Written Strategies behind Xi Jinping’s Speeches
and Addresses to International Society

The normative perspective behind Xi Jinping’s speeches and addresses to inter-
national society is rooted in written sources of the PRC considering its foreign policy
and international affairs aims. As one of the core documents can be mentioned Foreign
Policy Strategy of the PRC (2013-2023) (Global Strategy, 2013). Within the respective
Strategy, China’s peaceful development concept is present accomplished with elements

— 119 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Martin$ Daugulis, Karlis Bukovskis. Contradicting Narratives on the Spirit of the Laws:
Cognitive Discourse Analysis on Narratives in China and Central and Eastern Europe

which are novelty comparing with the period before Xi Jinping. Taking into account that,
at least from the Western perspective, China’s evaluation is mostly expressed in radically
polarised views (one side argues that all strategic concepts of China include threats to
International Stability and Order and leads to “Rise of China”, while representatives of
opposite view argue that China is going “unique China’s way” and these efforts only
stabilize International Order), all strategically normative outgoing strategies are based
on “middle grounding process” of mentioned polarisation. This means China is imple-
menting different aspects from both views in mentioned dialectics. Nonetheless, there are
two important directions that can be outlined from Foreign Policy Strategy of the PRC
(2013-2023) which are relevant to representative addresses of the President Xi.

First, in the new foreign policy strategy of China, alongside peaceful develop-
ment ideas protection concept of China’s national interests and their protection grows
more intensely. Thus, strategic vision of China becomes more reality oriented and
politically pragmatic. Nevertheless, it also shows growth of ambitions of China (Global
Strategy, 2013).

Second, in real policy agenda, China tries to implement partials from peaceful devel-
opment concept, which includes region stabilisation and role increase in International
Order. Therefore, both in theory and reality, China’s peacefulness and ambitions go side
by side — making it a more “real” player in International Order than ever before — because
times with just theorising are over, and China expresses real not normative concepts to
other countries. It also includes quite a controversial approach toward soft power ele-
ments which are implemented simultaneously. China keeps the option to choose when
it is convenient to use realistic approach strategy and when to use soft power elements
(Haas, 2017). Such a two-level game is a definitive novelty (especially with the number of
real-politics and geopolitical interests) and even not comparable with peaceful develop-
ment road of Hu Jintao’s period.

Strategic Messages in Speeches of
the President of the PRC Xi Jinping

The most vivid example where strategic messages of the President Xi Jinping
definitely can be found in his speech were delivered at the 19t" National Congress of
the Communist Party of China, October 18, 2017. The essence of the nature of the speech
from strategic messaging perspective can be formulated quoting Matthew P. Funaiole
and Bonnie S. Glases:

“...The portrayal of China as a governance model for other nations is especially worri-
some as it suggests a newfound willingness to offer an alternative to the Western liberal
international order and directly confront the United States, which has previously been
eschewed. As articulated in the Party Congress work report, Xi’s vision for the future
may signal an intention to double down on challenging elements of the prevailing
world order that Beijing sees as contrary to Chinese interests. Should this come to pass,
the international community might look back at the 19t Party Congress as the moment
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when China’s long march toward reclaiming its great power status was matched with
the confidence needed to present China as a buttress against Western liberalism...”
(Funaiole, Haas, 2017)

Examining the speech and take-aways from it, several novelties can be found.
China sees volatile international order with elements of multipolarisation as a potential
to increase its power and maintain its interests. The elements of mirroring the USA
from this perspective as the next global power not only in economics but also global
governance is clearly present, and for the first time, also fixed in a precise and focused
narrative. China’s national development plan until 2049 delivered by the President Xi
consists of two phases: first phase (2020-2035) is for reaching China’s global leadership
in innovations in economics; seconds phase (2035-2050) aims to geopolitical perspectives
to become a “global leader in terms of comprehensive national power and international
influence”. From international order perspective, global leadership is a novelty compared
with political messages of China in the past 15 years.

There is a clear competition to the Western type of democracy in the perspective
of China — or strong advocacy of regimes which from the Western perspective could be
labelled as hybrid-regimes, or in worst cases an authoritarian rule. It includes not only
Xi Jinping’s warning that the PRC would never copy political systems in other countries
and China’s leaders have no interest in western notions of democracy, but also a signal to
other countries that Western democracy in not the only way to go. It is a momentum of
negative soft power toward Western democracy, but represented in a very authoritative
way, which was unimaginable under previous presidency of China.

A very distinct outline is a direct addressing the issues of People’s Liberation Army
with its strategic purpose to increase capacity and readiness to stand for China’s inter-
ests. Open delivery of PLA power and necessity to increase its capacities is a signal of
much more pragmatic and geopolitically oriented China than ever before since opening
to the West. Another finding is that issues of territorial integrity were strongly present,
sending the message about China’s territorial unity both to internal and external actors.
Quoting Xi “We will not tolerate anyone, using any means, at any time to separate one
inch of land from China [...] Blood is thicker than water” (Xi, 2017).

The mentioned points are a clear novelty to previous discourse of China and,
in fact, announces new era in China’s attitude toward foreign policy and international
order on global scale. Thus, screening of Xi Jinping’s speeches on matter of cooperation
with European countries, and in “17 + 1” format gives opportunities to see dynamics and
expectation from regional partners.

Cooperation within “17 + 1” - Specific Format on Its Own

Over the past 30 years, the PRC and the countries of Central and Eastern Europe
have experienced fragmented phases of relationship. The “17 + 1” format initiative serves
both as a new regional approach and as a platform for cooperation for the most ambitious
policy of other relationship initiatives, and as part of the major strategic narratives of

— 121 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Martin$ Daugulis, Karlis Bukovskis. Contradicting Narratives on the Spirit of the Laws:
Cognitive Discourse Analysis on Narratives in China and Central and Eastern Europe

the PRC (Vangeli, 2019). The start of institutionalisation for the “17 + 1” format is con-
sidered 2011 when, on an official visit to Hungary, the Prime Minister of the PRC Wen
Jiabao announced the commitment of the PRC to develop an enhanced relationship with
the CAEV countries, and that a new format of cooperation and institutional mechanism
should be developed to realise this commitment.

In parallel to this format, the “Road and Belt” initiative strengthens the existing
“17 + 1”7 cooperation and acts as a separate vision, with China’s own foreign policy views
more dominating (MFA of Latvia, 2016). It is essential that, together with the development
of cooperation, “12 measures” were also adopted at the meeting of the Prime Ministers
of the Member States, which included the aims of international cooperation and the way
in which cooperation would also be pursued in the context of policy instruments and
practical interaction between actors (Belt and Road Centre, 2017).

After China’s offer for special cooperation with the countries of the region con-
cerned, the prevailing discourse in the western community included reaction and view
that China already has a well-established and detailed plan with the terms of cooperation
(Li, 2019). However, although perceived as a tactical initiative at policy level, the “17 + 1”
format actually includes a set of messages that are as fragmented and voluminous as
strategic level concepts in the foreign policy of the PRC, by obtaining a widespread and
used designation, a multilateral multi-level cooperation initiative or the so-called multi-
layered multilateralism (Minghao, 2016).

As described by Weidong Liu and Michael Dunford, to understand the “17 + 1”
format of the PRC in the context of the “Road and Belt” initiative, it is necessary to under-
stand the dynamics of sustainable economic growth in the PRC and its interpretation in
the vision of China’s political elite, viewing its place in globalisation, both as its driver
and user of globalisation goods (Liu and Dundorf, 2016). Consequently, it is essential
to see foreign policy initiatives of China in the context of major strategic narratives, as
they are not a vertical derivative, but rather a parallel framework with their own strategic
messages. Consequently, in their internal logic and narrative dynamics, there are not
only direct parallels and similarities, but also deviations with their considerable logic.

In the “17 + 1”7 context, there is also a significant increase in China’s economic
impact and concerns about China’s economic interests abroad. One of the most impor-
tant effects is the increase in interdependence, highlighted by the Covid-19 pandemic,
revealing asymmetry in favour of China (Kugiel, 2016). This has been accompanied by
instrumental activities in China’s foreign policy to achieve certain objectives. Reciprocal
trade volumes have increased, but Chinese export flows to CAE countries are significantly
higher compared to CAE exports. This has contributed to the development of a negative
trade balance with China and its gradual deterioration, with CAE'’s trade deficit growing
rapidly in recent years.

The impact of the benefits of China’s protected domestic market is multifaceted
for European companies. It puts pressure on EU competitors by reducing their income
and global market share. In sectors where China’s advantage is most extreme, it also
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could lead to deterioration of financial creators of EU companies or even bankruptcy
of companies. In other words, it artificially directs revenues and profits from Europe to
China, threatening European companies. This in turn has an impact on job creation
and can significantly restructure an economy with high and long-term adaptation costs,
particularly in high-tech sectors. Such an impact could lead to protectionism of European
companies by reducing public support for free trade (Kratz and Ortel, 2021).

Considering this, it is clear that “17 + 1” format is unique case study possibility
where China delivers various political messages and instruments for cooperation.
Narratives of cooperation and attitudes toward legal frameworks as well as design of
agreements are first to understand to explain potential and obstacles in common future
of China and CAEV.

Narratives on Cooperation and Agreements
in Speeches of Xi Jinping

Cognitive discourse analysis (CODA) which focuses on those properties of dis-
course that are accounted for in terms of cognitive concepts was used for screening
more than 200 speeches of Xi Jinping (between 2012—-2017). Following narratives were
identified with specific content addressed to “17 + 1 partner states”.

“17 as 1” narrative. From China’s perspective, effective cooperation of “17 + 1”
requires internal cooperation between partner countries of the PRC on political scale.
The regions can only develop together, and this cooperation should take place under
leadership of the already existing largest partner — PRC itself. In practical terms it means
demanding partner states to act as one, but agenda how this unity should be delivered
should be drafted by China. Actors from the business sector thus are strongly dependent
on political mindset of their country toward China.

Obligated to enthusiasm narrative. Partner states should voluntarily express
their enthusiasm for cooperation with China. The principle of setting up the “17 + 17
secretariat includes the need for partner countries to take an initiative to cooperate with
China, which puts itself in the superior partner position, while simultaneously creating
distinction between the PRC and other countries through the branched bilaterality —
communication is maintained through the secretariat and with individual countries. This
creates a narrative advantage for China by fragmenting its partner — and by expecting
a single, but in practice, separate communication from 17 countries. It is obvious that 17
as 1 narrative contradicts Obligated to enthusiasm narrative on the first sight, but looking
beyond the first impression — 17 as I narrative includes total support for cooperation
with China as a base line within CAEV countries, while the second narrative demands
showing good will on regular basis.

Narrative of visible hand. In most speeches, Xi Jinping highlights expectations
of the speed of political agreements for the speed of agreements at other levels, through
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which, in principle, the restrictive institutional aspects of partner countries are cri-
ticised. In the context of expressionism, a strong executive power of policy decision-
making is expected, which in most “17 + 1” partner countries are a nonexecutive task
due to existing regulatory traditions and democratic conditions. Governments which
can speed up business and remove institutional obstacles are perceived as a visible hand
(a counter argument to visible hand of Adam Smith). This narrative strongly conflicts with
the Western mindset of division between politics and free market as well as the principle
of division of power.

Silver bullet narrative. This is a twin narrative of visible hand only in domain of
political decisions. It includes an assumption that effective cooperation with China as
a leader within community implies quick solutions to any sorts of decision-making prob-
lems via China’s expertise, resources, and political experience. China as a saver, donor and
superior in status to CAEV countries automatically puts them in asymmetrical position.
Thus, China sees CAEV partners as underdeveloped and the wish to cooperate should be
taken as an opportunity even if China has better options in agreements on cooperation.

Narrative of inclusive globalisation. China as a mover of globalisation and a trans-
former of the values of globalist capitalism expects tolerance toward values that deviate
from liberal democracy. In international relations with other countries this means not
including Western democracy rhetoric in negotiations, and even more, it expects total lack
of criticism toward China. To some extent, the PRC in this format is able to distinguish
itself from the potential criticism of the values of democracy while maintaining its place
at the negotiating table.

Conclusions

The aim of the research was to deconstruct communicative narratives within
speeches of China’s President Xi Jinping, thus identifying notions for common ground
in cooperation with the CAEV countries as well as notions that contradict the spirit of
law of Europe. The scope of research materials included speeches of Xi Jinping addressed
in a particular format — cooperation platform with Central and Eastern European coun-
tries “17 + 1”. This cooperation platform was chosen as a discourse frame because of its
rich content where China addresses 17 countries with various themes and focuses of
importance. As a research method cognitive discourse analysis (CODA) was used that
allowed to identify models of perceptions how cooperation and attitude toward common
agreements should be formed.

Several communicative narratives were identified that directly contradicts
a common sense of Europe how cooperation and agreements should be maintained. Most
important to mention are: 1) narrative of visible hand — as a counter argument on liberal
economics — ability to interrupt free market at any situation; 2) narrative of silver bullet —
a twin narrative of visible hand only in domain of political decisions, which includes
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an assumption that effective cooperation with China as a leader within community
implies quick solutions to any decision-making problems via political intervention in busi-
ness; 3) narrative of inclusive globalisation which includes expectation from all partners
to respect deviations from democratic norms and Western liberal values.

Clearly, China’s messages and expectation are multi-layered, delivering expressions
of superiority and dualism of modesty in the PRC in various speeches and manifesta-
tions. China positions itself as a developing country, a power-recovering superpower
and a peaceful global player. Xi Jinping’s speeches are a targeted attempt to strategically
drive the change of ideas by unifying the international identity of the PRC through
practical cooperation formats. China is ready to cooperate, but it clearly demands cooper-
ation according to China rules of the game, which in detail contradicts to Spirit of Laws
of Europe.
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Abstract

This article focuses on problems of new and interim financing in restructuring
proceedings. It discusses the needs for additional financing in restructuring proceedings
and how it should be granted. Also, the authors analyse the regulation and protection of
interim and new financing in the European Union law. The authors argue that though
Directive on restructuring and insolvency aims to increase effectiveness of restructuring
proceedings, the regulation of interim and new financing triggers questions whether it
is compatible with the goals of restructuring proceedings.

Keywords: restructuring proceedings, new and interim financing, European
Union law.

Need of Additional Financing in Restructuring Proceedings

Restructuring proceedings are commenced to rescue a debtor which has encountered
solvency problems (Bork, 2020; 165). Such proceedings shall be effective (Tamosianiené,
2020; Drescher, 2013; Finch, 2009). Since restructuring is based on the idea that a debtor
continues business activities during all restructuring proceedings, additional financing
(“working capital”) ! may be required to ensure continuation of a debtor’s business imme-

1 According to the study of the European Law Institute “Rescue of Business in Insolvency Law”, there

are various synonyms to this notion, for instance, “new financing”, “post-commencement finance”,

» o« » o« » o«

“post-insolvency financing”, “post-bankruptcy financing”, “new priority finance”, “new financing”,

“additional funding”, “new money”, “fresh money”, and “interim finance”.
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diately after commencement of restructuring proceedings and preserve the going concern
value of a debtor’s estate. Such continuation of business activities is possible only if a debtor
has necessary capital to pay off debts and salaries, perform contracts and actively partici-
pate in the market. A debtor may need additional capital to buy necessary assets, improve
commercial activities and perform other actions which would rescue a company and allow
continuation of business; thus, a restructuring plan is implemented. Also, without new
financing, not supplying the cash needs of a company can cause business to be closed
or liquidated (Epstein, 1992). Therefore, in some cases it would not be possible to reach
the goals of restructuring proceedings without additional financing. Availability of new
and interim financing for financially distressed companies can promote the continued
operation and survival of the debtor company (Payne, Sarra, 2017). It has been recognised
in the US bankruptcy law that “on permitting parties to negotiate market agreements that
do not overreach or negatively impact the rights of other stakeholders beyond the terms
necessary to obtain postpetition credit in a particular case” (ABI Study, 2014; 77).

In restructuring proceedings usually new lenders, instead of shareholders should
provide cash to meet the necessary costs of continuation of business activities.

Provision of additional financing for the debtor in restructuring proceedings is estab-
lished in the US restructuring law. Pursuant to 346 of the US Bankruptcy Code if the trustee
is authorised to operate the business of the debtor under section 721, 1108, 1183, 1184,
1203, 1204, or 1304 of this title; unless the court orders otherwise, the trustee may obtain
unsecured credit and incur unsecured debt in the ordinary course of business allowable
under section 503(b)(1) of this title as an administrative expense. The court, after notice
and hearing, may authorise the trustee to obtain unsecured credit or incur unsecured debt
other than under subsection (a) of this section, allowable under section 503(b (1) of this
title as an administrative expense. Thus, in the US bankruptcy law provision the approval
of the court of additional financing in restructuring proceedings is needed. This ex ante
confirmation of lawfulness of additional financing is an important element for lawfulness
of such financing. The general idea of provision of addition financing in the US bankruptcy
law has served as a source of inspiration for the Directive (McCormack, 2021; 3). Also in
other countries provision of additional financing may be required by the creditors. For
instance, pursuant to Article 160(2) of the Insolvency Law of Germany, the creditors’
committee is also required to approve relevant interim financing.

The need for additional financing as an instrument for effective restructuring pro-
ceedings has been already accepted in international soft law documents on insolvency
law. For instance, UNCITRAL Legislative Guide on Insolvency Law has recognised that to
ensure continuity of the business, it is highly desirable that a determination on the need for
new finance be made at an early stage, in some cases even in the period between the time
the application is made and commencement of proceedings. Availability of new finance will
also be important in reorganisation proceedings between commencement of the proceed-
ings and approval of the plan (United Nations, 2004; 114). However, there are no specific
rules how and in which situations exactly additional financing should be granted and how
transactions which grant additional financing should be protected.
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The need for additional financing was also recognised by the European Law
Institute in the Study on Rescue of Business in Insolvency Law in which two types of
additional financing are distinguished:

« interim finance which is described as short-term funds that are necessary for
the debtor to cover administrative expenses after the commencement of restruc-
turing or insolvency proceeding until either the implementation of the restruc-
turing plan or the sale of the debtor’s business is a going concern;

« new finance which is described as any new funds, whether provided by
an existing or a new creditor, that are provided to fund the implementation of
a restructuring plan (European Law Institute, 58; 63).

Therefore, a difference is made between short-term funds which are necessary to
maintain a debtor’s business activities and new funds which are primarily necessary for
continuation of business activities.

The main aspects of additional financing in restructuring proceedings are:
1) administrator of the estate (insolvency practitioner or debtor in possession) has
the right to take out interim finance based on their own discretion; 2) any priority for
new finance repayment claims in a subsequent insolvency requires a specific clause in
the restructuring plan and consequently require approval of creditors and the court;
3) statutory safe harbour for interim and new finance from lenders liability or claw
back claims in case subsequent (formal) insolvency should be established; 4) protection
of lenders of interim or new financing should follow the general rules of civil law rules
(European Law Institute, 2017). Thus, it is recognised that additional financing should
be provided when a debtor believes it is necessary for continuation of business. Also, it
should be approved by the court and certain legal protection is provided to transactions
which grant additional financing. However, the questions arise: what incentives should
be established in the restructuring law for provision of interim and new financing; how
transactions which provide additional financing should be protected; whether approval of
the court is always necessary for interim and new financing; how abuse of restructuring
law can be avoided when such additional financing is provided.

Regulation of Additional Financing in Restructuring
Proceedings in the European Union Law

The need for additional financing in restructuring proceedings had been
recognised by the Member States of the European Union even before the adoption
of the Directive on restructuring and insolvency? (thereinafter — Directive). It was

2 Directive (EU) 2019/1023 of the European Parliament and the Council of 20 June 2019 on preven-
tive restructuring frameworks, on discharge of debt and disqualifications, and on measures to
increase the efficiency of procedures concerning restructuring, insolvency and discharge of debt,
and amending Directive (EU) 2017/1132 (Directive on restructuring and insolvency) OL L 172.
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established that protection of new financing and interim financing (essential in ensuring
restructuring plans’ success) varies among Member States, ranging from minimum
protection from avoidance actions to a form of priority over existing debt in subsequent
insolvency procedures. 3

The Directive aims to harmonise certain aspects of corporate restructuring pro-
ceedings. This is the first attempt in the European Union law to regulate certain mate-
rial aspects of corporate restructuring proceedings. The Directive does not establish
comprehensive restructuring proceedings which would overlap national legislation of
corporate restructuring proceedings of the Member States. Instead, it only regulates
certain elements of restructuring proceedings which are important to ensure effective
restructuring proceedings. One of the aims of the Directive is to ensure viable enterprises
and entrepreneurs that being in financial difficulties have access to effective national
preventive restructuring frameworks which enable them to continue operating (Recital 1
of the Directive). Thus, the Directive aims not only to provide restructuring mechanism,
but also requires that a debtor shall continue operating during restructuring proceedings.
This is a particularly relevant goal since in restructuring proceedings a debtor already
has solvency problems but continuation of business activities is crucial for effectiveness of
restructuring. Also, some authors argue that the debtor will benefit from a time-limited
“breathing space” from enforcement action in order to facilitate negotiations on successful
restructuring (McCormack, 2021, 3).

The main goal of the Directive is to increase efficacy of restructuring proceedings.
It aims not only at preventing the liquidation of the entity but also at preventing the need
to open a fully-fledged insolvency procedure supervised by the courts and coordinated by
an insolvency practitioner (Weijs, 2018). Namely one of the elements which should allow
to reach this goal is interim and new financing. Thus, the Directive establishes certain
rules on interim and new financing which should increase effectiveness of restructuring
proceedings and harmonise the regulation of restructuring proceedings in this area.

The Directive provides definitions of interim and new financing. Pursuant to
Article 2(1)(8) of the Directive, “interim financing” means any new financial assistance,
provided by an existing or a new creditor that includes, as a minimum, financial assistance
during the stay of individual enforcement actions, and that is reasonable and immediately
necessary for the debtor’s business to continue operating, or to preserve or enhance
the value of that business. The definition of new financing is broad and encompasses any
financial assistance for operation of business after commencement of restructuring pro-
ceedings. Thus, interim financing could be provided from the moment of commencement
of restructuring proceedings and confirmation of restructuring plan. Since this period
can be sufficiently long, a debtor may need additional financing to support continuation
of business activities.

3 Proposal for the Directive of the European Parliament and of the Council on preventive restructuring
frameworks, second chance and measures to increase the efficiency of restructuring, insolvency
and discharge procedures and amending Directive 2012/30/EU COM/2016/0723 final.
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According to Article 2(1)(7) of the Directive, “new financing” means any new finan-
cial assistance provided by an existing or new creditor to implement a restructuring plan
and everything included in that restructuring plan. The substance of new financing is
established similarly to interim financing and encompasses any financial assistance.
However, the major difference between these types of additional financing is provision
in time. New financing is required for proper implementation of a restructuring plan,
meaning that such financing is primarily necessary to ensure that the debtor will effec-
tively implement the restructuring plan when it is confirmed. Thus, new financing is used
from the moment of confirmation of a restructuring plan until the end of restructuring
proceedings (implementation of a restructuring plan). Interim financing is granted after
commencement of restructuring proceedings when negotiations for a restructuring plan
between a debtor and creditors begin. It seems that the definitions of interim and new
financing in the Directive are compatible with the current international definition of
these types of additional financing in restructuring proceedings.

The notion of financing is not provided in the Directive. However, pursuant to
Recital 66 of the Directive, financial assistance should be understood in a broad sense,
including the provision of money or third-party guarantees and the supply of stock,
inventory, raw materials and utilities, for example through granting the debtor a longer
repayment period. Thus, interim and new financing should not only mean financial
support in strict sense (for instance, grant of a loan or a guarantee), but also supply of
necessary means for continuation of a debtor’s business. This broad interpretation of
financing means that the Directive aims to attract more financial support to the debtor
which is relevant for restructuring proceedings.

Protection of Interim and New Financing Related Transactions

Interim and new financing are specific forms of financing. It is generally accepted
that in restructuring proceedings transactions which provide such additional financing
should be protected and the general rules of transaction avoidance are applicable to
a limited extent. This is one of the major incentives for grantors of interim and new
financing. Also, providers of additional financing often enjoy a priority ranking of their
claims in case of debtor’s liquidation. Such protection of new and interim financing is
an important incentive for provision of additional financing since the lenders are often
not willing to lend money to the company which has encountered financial problems.
Nevertheless, protection of transactions of interim and new financing in the Directive
has already attracted scholars’ attention and triggered discussions whether these rules
are compatible with the goals of restructuring proceedings (Weijs, 2018; Payne, Sarra,
2017; McCormack, 2020; Tollenaar, 2017).

According to Recital 66 of the Directive, interim financing and new financing
should therefore be exempt from avoidance actions which seek to declare such financing
void, voidable or unenforceable as an act detrimental to the general body of creditors in
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the context of subsequent insolvency procedures. Moreover, the Directive establishes a sig-
nificant safe harbour for providers of interim and new financing. Pursuant to Recital 67 of
the Directive, national insolvency laws providing for avoidance actions of interim and new
financing or providing that new lenders may incur civil, administrative or criminal sanc-
tions for extending credit to debtors in financial difficulties could jeopardise the availability
of financing necessary for a successful negotiation and implementation of a restructuring
plan. The exceptions to the rules of protection of transactions of interim and new financing
are mentioned in Recital 68 of the Directive which establishes that when interim financing
is extended, the parties do not know whether the restructuring plan will be eventually
confirmed or not. Therefore, Member States should not be required to limit the protection
of interim finance to cases where the plan is adopted by creditors or confirmed by a judicial
or administrative authority. To avoid potential abuses, only financing that is reasonably and
immediately necessary for the continued operation or survival of the debtor’s business or
the preservation or enhancement of the value of that business pending the confirmation
of that plan should be protected. Furthermore, this Directive should not prevent Member
States from introducing an ex ante control mechanism for interim financing. Member
States should be able to limit the protection for new financing to cases where the plan
is confirmed by a judicial or administrative authority and for interim financing in cases
where it is subject to ex ante control. An ex ante control mechanism for interim financing
or other transactions could be exercised by a practitioner in the field of restructuring, by
a creditor’s committee or by a judicial or administrative authority. Protection from avoid-
ance actions and protection from personal liability are minimum guarantees that should
be granted to interim financing and new financing.

The rules on protection of transactions of interim and new financing are regulated
in Article 17 of the Directive. According to Article 17(1), Member States shall ensure
that new financing and interim financing are adequately protected. As a minimum, in
the case of any subsequent insolvency of the debtor:

(a) new financing and interim financing shall not be declared void, voidable or

unenforceable;

(b) the grantors of such financing shall not incur civil, administrative or criminal
liability, on the ground that such financing is detrimental to the general body of
creditors, unless other additional grounds laid down by national law are present.

These rules are rather vague and provide almost absolute protection of transactions
of interim and new financing. Some authors have rightly pointed out that the Directive
offers too little protection against abuse and opportunistic use of interim financing by
both debtor and interim lender and it is insufficiently clear as to what problems it seeks to
provide a solution for (Weijs, 2018). It can be noted that the Directive does not harmonise
the rules on transaction avoidance. Instead, it protects transactions which provide new
and interim financing by declaring that such transactions are uncontestable in the court.
Also, protection of grantors of new and interim financing is established. It is also doubtful
whether such protection is proportionate particularly regarding application of criminal
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liability. Nevertheless, according to Article 17(2—3) of the Directive, there are exceptions
which the Member States may choose to transpose in national laws:

« Member States may provide that paragraph 1 shall only apply to new financing
if the restructuring plan has been confirmed by a judicial or administrative
authority, and to interim financing which has been subject to ex ante control;

« Member States may exclude from the application of paragraph 1 interim
financing which is granted after the debtor has become unable to pay their
debts as they fall due.

The authors believe that these exceptions could significantly contribute to estab-
lishing lawfulness of transactions of interim and new financing. As it has been mentioned
in other countries, for instance in the US, the confirmation of the court of additional
financing in restructuring proceedings is necessary. Though the Directive aims to limit
involvement of the court in restructuring proceedings, namely an ex ante control of
the court of transactions of interim and new financing could ensure lawfulness of such
transactions and allow avoiding abuse of this protection. Another exception relates to
the need of additional financing to ensure solvency of a debtor. In case a debtor becomes
insolvent, it is doubtful whether provision of interim and new financing contributes to
the goals of restructuring proceedings.

Furthermore, the Directive establishes a significant incentive for provision of interim
and new financing. Pursuant to Article 17(4) of the Directive, Member States may provide
grantors of new or interim financing to be entitled to receive payment with priority in
the context of subsequent insolvency procedures in relation to other creditors that would
otherwise have superior or equal claims. Therefore, a grantor of interim or new financing
may enjoy priority in the ranking of creditors in case of subsequent insolvency proceed-
ings. This rule encourages creditors to support a debtor secure their claim. Some authors
argue that namely the possibility of a priority charge for interim and new financing have
the greater potential effect for incentives to provide additional financing (Payne, Sarra,
2017). Such argument is well founded since such incentives for the grantors of additional
financing should be provided.

The Directive does not regulate how the debtor should use interim and new financing.
Recital 68 of the Directive establishes that to avoid potential abuses, only financing that is
reasonably and immediately necessary for the continued operation or survival of the debt-
or’s business or the preservation or enhancement of the value of that business pending
the confirmation of that plan should be protected. Nevertheless, Article 17 of the Directive
which regulates protection of new and interim financing does not establish any guidance
when such financing should be granted. The authors believe that absence of such regula-
tion in the text of the Directive may open doors for possible abuse of restructuring law.
This is a particularly significant issue since the sole purpose of such financing could be
a possibility of pay off debts and interim and new interim financing might be used in
arestructuring plan, there is a real risk that the new money borrowed will in part be used to
pay off the creditors who have guarantee from management or shareholders (Weijs, 2018).
In such cases management and shareholders of the debtor may pretend that they used
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interim or new financing for restructuring purposes, but, in reality, use such financing to
increase a balance sheet solvency situation and reduce the risk of their liability towards
the creditors in case liquidation proceedings are commenced latter.

Thus, even the Directive introduces interim and new financing for the purpose
to ensure continuation of debtor’s business activities. It lacks safeguards which would
ensure that such financing would be used for legitimate purposes. Moreover, even gran-
tors of interim and new financing could seek unlawful goals, for instance, to provide such
financing in order to secure position and priority ranking in satisfaction of creditors’
claims. Considering the possibility of abuse of restructuring law, the authors believe
that an ex ante judicial control of interim and financing should be mandatory. Though
the Directive limits involvement of a court in restructuring proceedings, namely judicial
control could ensure lawfulness of interim and new financing.

Conclusions

The Directive aims to improve effectiveness of restructuring proceedings. One of
the elements of effective restructuring proceedings is the possibility for a debtor to acquire
additional financing which may be necessary to continue operation of a debtors’ business.
The authors agree that harmonisation of interim and new financing is not needed. In
contrast, certain harmonised legal regulation in this area could contribute to effective-
ness of restructuring proceedings. Also, incentives to provide additional financing for
financially distressed companies is beneficial and important.

Nevertheless, though pursuant to Recital 66—68 of the Directive it requires a fair
balance between the protection of interests of providers of interim and new financing,
the text of the Directive opens doors for discussions whether this balance is achieved. First,
the regulation of interim and new financing in the Directives is rather vague. The Directive
does not specify when interim and new financing should be provided and does not deal
with the question how a debtor should use such additional financing. Second, though
the Directive provides certain exceptions to protection of interim and new financing, it is
not sufficient to achieve fair balance between the interests of all participants of restruc-
turing proceedings. The authors argue that in order to ensure lawfulness of provision of
interim and new financing, ex ante judicial control is mandatory.
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Abstract

This study is focused on the problematic of defining beneficial owners in three
types of legal persons: capital companies, associations and foundations. In this regard,
the issue of determining beneficial owners of foreign merchants through their branches
and representative offices is also examined. The aim of this study is to provide well-
reasoned arguments for necessitating a more solid elaboration of legal framework on
the beneficial owners in Latvia. In order to achieve this aim, doctrinal methodology
is applied by analysing legal norms on the definitions of beneficial owners of different
legal subjects. Furthermore, the case study method is used to examine the state prac-
tice on registering beneficial owners. Additionally, analytical method and case-law
method are also used to support the arguments. The findings of this study demon-
strate that public register frequently contains information on beneficial owners which
is not entirely accurate and the inconsistent interpretation of the rules on defining
the concept of the beneficial owner is due to their incompleteness and rather general
nature.

Keywords: associations, beneficial owners, capital companies, foreign merchants,
foundations, representative offices.

Introduction

The contemporary world is experiencing the emergence of novel trends in
the realm of money laundering, proliferation and financing of terrorism. Given the rapid
growth of transaction volumes, the number of newly founded companies and complexity
of finance-related crimes, reliance on traditional methods of detecting a breach of law
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is gradually becoming inefficient.! It follows that new legal responses stemming from
new legal rules are necessary for tackling not only the breaches but also circumven-
tions of laws which result in a loss for economy of a nation. During the last decade, one
of the most worrisome trends has been the concealing of beneficial owners through
the opacity of corporate vehicles which helps the respective individuals hide their iden-
tity, true purpose of their commercial activity and the source of income, as well as avoid
taxation.? As a result, it has been a problem for the governments to elaborate a legal
scheme which would be an effective tool in revealing beneficial owners.

Issues related to revealing of beneficial owners are becoming increasingly impor-
tant in the legal framework of Latvia as well. In order to become a more entrepreneurially
competitive country on the global stage, Latvia had an obligation to adopt drastic amend-
ments to its anti-money laundering (hereinafter — AML) regulation. One such change
involved ensuring complete transparency of legal persons, so as to disassociate Latvia
with the concept of a high-risk jurisdiction.? Although the newly adopted requirement
to disclose beneficial owners is considered an effective tool for financial supervision and
corporate transparency, the concept of the beneficial owner is not unambiguously defined
in Latvian laws. However, a clear understanding of the concept of beneficial owner is
the first step in identifying the natural person exercising control over a legal person and
further imputing liability for breaches of laws on that person. Thus, the aim of this study
is to substantiate the necessity of clarification of Latvian legal rules on defining beneficial
owners and the practical application thereof.

The study examines the three most common types of legal entities in Latvia, which
tend to be participants in each other: capital companies, associations and foundations.
In addition, the issue of defining the beneficial owners of foreign merchants is also con-
sidered, taking into account the recently adopted legal requirement for the branches and
representations of foreign merchants to submit information on their beneficial owners,
for the failure of which they are excluded from the commercial register. The overall
methodological approach of this study is the doctrinal methodology, since primarily
doctrinal analysis of legal norms is applied to the aforementioned types of legal entities,
the definitions of beneficial owners of which are examined and analysed by elements.
Furthermore, analytical and case-law method are also used to process information from
scholarly papers and jurisprudence of the court. In addition, the case study method is

I Monroe, B. (2020). Special contributor report: Top 5 Emerging Trends for AML Compliance: Dawn
of a New Decade 2021! acfcs.org. https://www.acfcs.org/special-contributor-report-top-5-emerging-
trends-for-aml-compliance-dawn-of-a-new-decade-2021/

2 By the editors. (2016). What's a Beneficial Owner for a Company and Why Does it Matter? dnb.
co.uk. https://www.dnb.co.uk/perspectives/corporate-compliance/what-is-beneficial-owner-com-
pany-why-does-it-matter.html

3 Policy Guidance and Guidelines on Anti-Money Laundering, Countering Terrorism Financing and
Enforcement of Sanctions (adopted October 2017, updated October 2018). financelatvia.eu. https://
www.financelatvia.eu/wp-content/uploads/2018/12/ENG_final_16112018.pdf
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used for practical examples from the information recorded in the public database of
the commercial register to analyse whether the definition of the beneficial owner in
practice achieves the objective of the legal framework — to identify the natural person
exercising actual control.

Defining the Beneficial Owner in Capital Companies

First and foremost, it is essential to examine the problematic of defining the bene-
ficial owner in capital companies, since the latter are to be considered legal entities of
the highest risk. The aforementioned assertion is substantiated by the recently adopted
Amendments to the Law on the Prevention of Money Laundering and Terrorism Financing
(hereinafter — the Amendments), which in the transitional provision No. 49 envisage
that the Register of Enterprises of the Republic of Latvia (hereinafter — the Register)
as the authority responsible for maintaining the commercial register shall terminate
the activity of those capital companies which have failed to submit information on their
beneficial owners.* Although such legal measure prima facie leaves no doubt as to the cor-
porate transparency to be attained as the primary goal, it is nevertheless disputable
whether transparency guarantees that the public register contains only true and accurate
information on beneficial owners.

Surprisingly enough, the concept of the beneficial owner is defined in one nor-
mative act only — the Law on the Prevention of Money Laundering and Terrorism and
Proliferation Financing (hereinafter the AML law). According to the Clause 5 of Section 1
of this law, the beneficial owner in a general sense is “a natural person who is the owner of
the customer — legal person — or who controls the customer, or on whose behalf, for whose
benefit or in whose interests business relationship is being established or an individual
transaction is being executed”.> With that general framework, the definition is further
specified in sub-clauses a and b with regard to legal persons and legal arrangements
respectively. As regards the former, which include capital companies as well, the beneficial
owner is “a natural person who owns, in the form of direct or indirect shareholding, more
than 25 per cent of the capital shares or voting stock of the legal person or who directly
or indirectly controls it”.®

The legal definition of the beneficial owner in capital companies prima facie seems
clear and exhaustive. More precisely, one can infer that the legal presumption of the bene-
ficial owner is that it equates to the notion of a shareholder or stockholder in a capital
company. Indeed, as it stems from the first part of Section 136 of the Commercial Law,

4 Amendments to the Law on the Prevention of Money Laundering and Terrorism Financing. Latvijas
Vestnesis. 129, 28.06.2019.

> Law on the Prevention of Money Laundering and Terrorism and Proliferation Financing. Latvijas
Vestnesis. 116, 28.08.2008.

6 Ibid.
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“the shareholder is a person who has been entered in the register of shareholders (stock-
holders), if it has not been otherwise specified in the law”.” Hence, in a straightforward
situation a natural person who is entered in the register of shareholders (stockholders)
and according to it holds more than 25 % of the capital shares is undoubtedly considered
to be the beneficial owner. Indeed, as follows from the example of SIA “Embo grupa” —
a limited liability company of a sole shareholder — the beneficial owner is the natural
person holding 100 % of the shares.® Another situation which leaves relatively no doubt as
to the determination of the beneficial owner is a company where the control is exercised
on the basis of an ownership right. In that case, the person who indirectly holds more than
25% of the shares through an intermediary legal person is to be considered the beneficial
owner. An illustrative example of the aforementioned is SIA “Profs nekustamie ipasumi
Valmiera” — a limited liability company with two beneficial owners each exercising control
as indirect shareholders through another company that is the sole shareholder of the com-
pany in question.’ Thus, it can be concluded that the first part of the legal definition that
includes direct and indirect shareholding is the least ambiguous part.

However, it should be noted that the previously analysed direct or indirect share-
holding is only one of the forms of the exercised control. The other part of the legal
definition puts forward the concept of direct or indirect control which is not further
clarified neither in the AML law, nor in any other legal act. In this regard, the Supreme
Court of the Republic of Latvia has put forward an interesting conclusion, namely that
the entry in the register of shareholders only guarantees that a shareholder may exercise
his/her voting rights. Nevertheless, a property right to those shares may belong to another
person, e.g. when the shareholder holds the shares for the benefit of that other person.
Thus, the status of the beneficial owner does not necessarily always coincide with that
of the shareholder.'®

Whilst the conclusion of the court does not deny the examples analysed in rela-
tion to the direct and indirect shareholding, it does clearly imply that different kinds of
control in a capital company are possible. Legal scholars have also made a similar con-
clusion that most of the national legal systems identify beneficial owners only through
the first-layer shareholders, i.e. direct shareholders of a capital company who participate
and vote in general meetings. However, it is highly complicated to trace beneficial owners

7 Commercial Law. Latvijas Vestnesis. 158/160, 04.05.2000.; Latvijas Republikas Saeimas un Ministru
Kabineta Zinotajs. 11, 01.06.2000.

8 Sabiedriba ar ierobezotu atbildibu “Embo grupa”. (2021). info.ur.gov.lv. https://info.ur.gov.lv/#/
legal-entity/40103297869

9 Sabiedriba ar ierobezotu atbildibu “Profs nekustamie ipaumi Valmiera”. (2021). info.ur.gov.lv. https://
info.ur.gov.Iv/#/legal-entity/50003773131

10 Decision No. SKC 266/2018 of the Department of Civil Matters of the Supreme Court of
the Republic of Latvia (28.11.2018). at.gov.lv. https://at.gov.lv/lv/tiesu-prakse/judikaturas-nole-
mumu-arhivs/civillietu-departaments/klasifikators-pec-lietu-kategorijam/komerctiesibas/
komercsabiedribas-dalibnieka-biedra-statuss
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through multi-level corporate governance structures, i.e. through second or subsequent
layer which contains intermediaries holding shares as nominees and final layer which
contains the end-investor or the ultimate beneficial owner.!! Thus, it should be admitted
that types of direct or indirect control are of an unlimited kind and it indeed may be
nearly impossible to detect the beneficial owner through certain excessively complex
control schemes.

There are examples available in the public register that give a general insight into
the wide spectrum of possible types of control exercised by the beneficial owner. For
instance, in SIA “I'TEKTRANS” there are three beneficial owners who exercise control
as co-heirs on the basis of a property right to the shares. This example is relevant for
analysis because it demonstrates that although the three persons have been entered in
the register of shareholders, they do not qualify as three separate shareholders but as
a sole shareholder, since they hold the shares as co-heirs.12 In essence, the beneficial
owners of SIA “ITEKTRANS” in a way reflect the previously mentioned court’s conclusion
that a shareholder may not always exercise control of direct or indirect shareholding in
the capital company. Although in this case the co-heirs are both entered into the register
of shareholders and registered as beneficial owners at the same time, the fact of their
entry in the register of shareholders does not automatically mean that the registered type
of control is the most straightforward, i.e. direct or indirect shareholding.

Interestingly enough, the aforementioned example does not demonstrate the most
confusing case of determining the beneficial owner. Similarly confusing is the prac-
tice of determining beneficial owners in case there are four shareholders in the capital
company holding exactly 25 % of the shares each. From the grammatical interpretation
of legal definition put forward in the AML law it would seem that the threshold is set
above 25 % and leaves no doubt that natural persons holding 25 % or less are not to be
considered beneficial persons. Indeed, this general beneficial ownership rule even stems
from the European Union (hereinafter — EU) law. More specifically, Directive (EU)
2015/849 dealing with AML issues states in Article 4(6)(a)(i) that “a shareholding of
25 % plus one share or an ownership interest of more than 25 % in the customer held by
a natural person shall be an indication of direct ownership”.!® Thus, although rules on

11 Vermeulen, E. P. M. (2013). Beneficial Ownership and Control: A Comparative Study — Disclosure,
Information and Enforcement. OECD Corporate Governance Working Papers. 7, pp. 21-22. oecd-
ilibrary.org. https://www.oecd-ilibrary.org/docserver/5k4dkhwckbzv-en.pdf?expires=1622205585
&id=id&accname=guest&checksum=EAFCF5E569983F573A8 CBC90FE1AFF30

12 Sabiedriba ar ierobezotu atbildibu “ITEKTRANS”. (2021). info.ur.gov.lv. https://info.ur.gov.lv/#/
legal-entity/54103040781

13 Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the pre-
vention of the use of the financial system for the purposes of money laundering or terrorist finan-
cing, amending Regulation (EU) No. 648/2012 of the European Parliament and of the Council, and
repealing Directive 2005/60/EC of the European Parliament and of the Council and Commission
Directive 2006/70/EC. Official Journal of the European Union. 141, 05.06.2015.
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defining the concept of beneficial owner should at least within the framework of wording
adopted by the EU be harmonised throughout the EU Member States, some scholarly
research suggests that different regulatory approaches are being adopted therein. In
fact, occasionally definitions of the beneficial owner include the natural person who
exercises 25 % or greater equity interest or voting rights in the capital company!* which
essentially means that the threshold is practically being lowered to include the exact
number of 25 % as well.

It is peculiar that in practice, the definition set out in the AML law in Latvia is
interpreted differently as well. Thus, for instance, SIA “EXPRESS LINE” has four ben-
eficial owners registered who exercise control as shareholders and hold exactly 25 % of
the shares each.!> On the contrary, in case of SIA “TRITONE STUDIO” there are also
four shareholders holding 25 % of the shares each but a notice is entered in the public
register that it is impossible to detect the beneficial owner of that legal person.® Although
the AML law expressly puts the threshold above 25 %, it is unclear as to why the practice
of registering beneficial owners differs with respect to two legally identical situations.
Undoubtedly, such variety of interpretation of a single legal definition does not contribute
to the overall public reliability of the registered information on beneficial owners and
even makes the definition of the beneficial owner more unclear.

Certain examples from the public register illustrate another confusing case,
namely when there are multiple types of control that a single beneficial owner exercises.!”
For instance, SIA “TEDxRiga konferences” exemplifies that a capital company where
the single shareholder is an association can have a beneficial owner who exercises three
types of control: as a member of the association, as a member of the executive institu-
tion of the association and as the member of the executive institution of the capital
company itself. This case leads to a conclusion that there the type of control is a concept
practically subject to free interpretation and there are nearly no limits as to what can
be registered as a type of control that the beneficial owner exercises. Nevertheless, as
confusing and ambiguous as it may seem, one may hardly argue that such interpretation is
contrary to the aim of the AML law because no specific types of control are listed therein.
Additionally, the case of SIA “TEDxRiga konferences” raises the next relevant issue to be
analysed — that of defining the beneficial owners in associations and foundations which
have certain legal peculiarities of their own.

14 Troy, K. J., Rowland, S. (2019). Do You Really Know Who is in Control? Why Beneficial Ownership
Transparency Matters, p. 3. refinitiv.com. https://www.refinitiv.com/content/dam/marketing/en_us/
documents/white-papers/ubo-do-you-really-know-who-is-in-control.pdf

15 Sabiedriba ar ierobezotu atbildibu “EXPRESS LINE”. (2021). info.ur.gov.lv. https://info.ur.gov.lv/#/
legal-entity/40003653522

16 Sabiedriba ar ierobezotu atbildibu “TRITONE STUDIO”. (2021). info.ur.gov.lv. https://info.ur.gov.
lv/#/legal-entity/40103222224

17 Sabiedriba ar ierobezotu atbildibu “TEDxRiga konferences”. (2021). info.ur.gov.lv. https://info.ur.gov.
lv/#/legal-entity/40103898681
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Peculiarities of Beneficial Ownership
in Associations and Foundations

The general obligation to disclose beneficial owners according to Section 18.2
of the AML law applies to any legal person registered in the public register!® without
a specific distinction of capital companies as higher risk subjects. The reason why this
obligation is applicable in the same manner to associations and foundations is not quite
clear, since the nature of the respective legal persons cardinally differs from that of capital
companies. According to the first part of Section 2 of the Associations and Foundations
Law, “an association is a voluntary union of persons founded to achieve the goal speci-
fied in the articles of association, which shall not have a profit-making nature”.!® Given
the non-profit making nature, it may be questioned how necessary it is to demand
on a mandatory legislative basis for the associations to reveal their beneficial owners.
Similarly, according to the second part of the aforementioned legal norm, “a foundation,
also a fund, is an aggregate of property that has been set aside for the achievement of a goal
specified by the founder, which shall not have a profit-making nature”.?? Hence, the ben-
eficial ownership issues of associations and foundations should be analysed together.

Commencing the analysis on how to define the beneficial owner in associations
or foundations, it is important to understand at first whether such legal persons have
beneficial owners at all. As follows from the previously cited norms of the Associations
and Foundations Law, these legal persons are founded for attainment of a specific goal
and their activity does not primarily touch commercial aspects. Hence, it is useful to
take a glance at the explanation provided by the Register on who should be regarded
as the beneficial owner in these two specific types of legal persons. The state authority
explains with respect to associations that if an association has a large number of mem-
bers who work altogether towards the achievement of the goal set forward in the asso-
ciation’s statutes, it is deemed to be impossible to detect such association’s beneficial
owner. However, the situation is different when there is a specific natural person who
actually controls the association or for the benefit of whom the association primarily
exercises its activity, or when the actual activity of the association is performed by some
member(s) of the executive institution.?! Unsurprisingly, no separate explanation is
provided as to the beneficial owners of the foundations, since it would be complicated
to understand how an aggregate of property allocated for a non-profit goal can have
a beneficial owner.

18 Supra note 5.

19 Associations and Foundations Law. Latvijas Véstnesis. 161,14.11.2003.; Latvijas Republikas Saeimas
un Ministru Kabineta Zinotdjs. 23, 11.12.2003.

20 Jbid.

21 Registration of an association (2021). ur.gov.lv. https://www.ur.gov.Iv/en/register/organization/
association/founding/registration-with-the-enterprise-register/beneficial-owners/
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In sum, it follows that the problematic of defining the beneficial owner in asso-
ciations and foundations falls within the ambiguous and open-ended part of the legal
definition set out in the AML law, i.e. that the natural person exercising any type of
control (even not specifically mentioned in law) shall be considered the beneficial owner.
Nevertheless, it follows from the explanation provided by the Register that such cases
are rather an exception and a priori it is impossible to determine the beneficial owner
of an association or foundation. Indeed, the second part of Section 18.2 of the AML
law provides that “[..] if the legal person has exhausted all the means of determination
and has concluded that it is not possible to determine any natural person — beneficial
owner within the meaning of Section 1, Clause 5 of this Law -, as well as the doubts that
the legal person has a beneficial owner have been excluded, the applicant shall certify it
in the application, indicating the justification”.??

In short, the AML law obliges to submit for registration a notice, whereby it is
impossible to determine the beneficial owner for all legal persons, even associations and
foundations. Respectively, an unsatisfying conclusion arises that the beneficial owner in
associations and foundations is an even more vague concept than in capital companies
and subject to nearly entirely free interpretation. Since the wording of laws does not
shed much clarity on the issue, it is necessary to look at the state practice of registering
beneficial owners of associations and foundations in the public register.

First and foremost, it is useful to look at the case of association TEDxRiga which
is a shareholder in the previously analysed SIA “TEDxRiga konferences”. It can be seen
from the public register that there is no information regarding the beneficial owners of
this association registered at all.?> In other words, neither a notice on the impossibility to
determine the association’s beneficial owners, nor any actual beneficial owner is registered
with respect to this association. On the one hand, lack of information on its beneficial
owners hardly seems illogical because the AML law does not provide any sanction for
the failure of legal persons to submit information on their beneficial owners, except for
capital companies, the activity of which may be terminated. On the other hand, however,
the information registered on the beneficial owners of SIA “TEDxRiga konferences” sug-
gests that there is one natural person exercising control as the association’s TEDxRiga
member. Hence, it is unclear why in the presence of one specific member exercising
actual control the respective information is not registered with respect to the associa-
tion TEDxRiga.

From the previously mentioned case, it appears that the information registered in
the public register may at times be incomplete and to a certain extent even contradictory.
Given that the Register does not have the right to terminate association’s or foundation’s
activity for the failure to provide information on its beneficial owners, it is frequently
the case that no information is registered at all. However, the confusing cases are not

22 Supra note 5.
23 TEDxRiga. (2021). info.ur.gov.lv. https://info.ur.gov.lv/#/legal-entity/40008215519
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limited to the previously analysed one. The AML law contains an interesting rule on
determining the beneficial owner during the due diligence procedure to be performed by
the subjects of AML law —namely, credit and financial institutions, outsource account-
ants, auditors and other subjects listed in Section 3 of the AML law.24 The rule is reflected
in the seventh part of Section 18 of the AML law: “the subject of the Law, by duly justifying
and documenting the activities performed to determine the beneficial owner, may con-
sider that the beneficial owner of a legal person or a legal arrangement is a person holding
the position in the senior management body of such legal person or legal arrangement, if
all the means of determination have been exhausted and it is not possible to determine
any natural person — beneficial owner — within the meaning of Section 1, Clause 5 of
this Law, as well as the doubts that the legal person or legal arrangement has another
beneficial owner have been excluded”.?® Essentially, this means that to the procedure
performed by the subjects of AML law impossibility to determine the beneficial owner
does not apply, but a presumption of a member of executive institution as the beneficial
owner applies instead.

In this regard, the case of the foundation “Nodibinagjums Audeo” is worth men-
tioning. It can be seen from the public register that there are three members of the execu-
tive institution who have also been registered as beneficial owners exercising control
as members of the executive institution of the foundation.2® While prima facie it does
not contradict the rules set out in the AML law, it is confusing why the Register applies
the rule of the seventh part of Section 18 of the AML law, the scope of which is clearly
confined to the subject of AML law only, not the registering state authority.

Overall, it can be concluded that the problematic of defining the beneficial owner
in associations and foundations is much more complex than in capital companies, since
the vagueness of legal rules on this issue makes elaboration of a practical methodology
for determining the beneficial owner practically inexistent. This leaves food for thought
as to how the existing legal regulation could be improved and supplemented with more
detailed rules. By the same token, for the state practice on registration to be precise and
consistent, a solid legal framework on the issue of beneficial owners is required.

Disclosure of Beneficial Owners of Foreign Merchants
through Their Branches and Representative Offices

Apart from the rules on beneficial owners of capital companies, associations and
foundations, lately certain provisions from the Amendments have come into force which
brings up another relevant issue in defining the beneficial owner, this time with respect
to foreign merchants. It is stated in annotation to the Amendments adopted on 13 June

24 Supra note 5.
25 Ibid.
26 “Nodibinajums Audeo”. (2021). info.ur.gov.lv. https://info.ur.gov.lv/#/legal-entity/40008093564
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2019 and in force from 29 June 2019 that there is a need for trusts and other legal arrange-
ments not recognised in Latvia, as well as foreign merchants as such to reveal their
beneficial owners. Such aim shall be attained by imposing an obligation on the branches
and representative offices to submit information on beneficial owners of foreign mer-
chants thereof within a transitional period of six months.?” In case of failure to fulfil
the aforementioned obligation “[..] the Register shall exclude the branches registered
thereby from the commercial register”?® according to the transitional provision No. 47
of the AML law. The same rule is mirrored with respect to the representative offices in
the transitional provision No. 48 of the AML law.?’

Interestingly enough, from the grammatical interpretation of Section 18.2 of
the AML law, it stems that the obligation to disclose beneficial owners applies to legal
persons only. However, according to the first part of Section 22 of the Commercial Law
“a branch is an organisationally independent part of an undertaking, which is territori-
ally or otherwise separated from the principle undertaking and at the location of which
commercial activities are systematically performed in the name of the merchant”.3? It
follows from the definition that branch is not even a legal person, rather an aggregate
of property. Similarly, as regards representative offices, it is stated in the eighth part “[..]
a representative office is not a legal person, and it does not have the right to conduct
commercial activities in Latvia”.3! In sum, it is peculiar that transitional provisions No.
47 and 48 of the AML law factually widen the scope of Section 18.2 of the AML law to
subjects which are non-legal units of foreign merchants. It has to be understood that
branches and representative offices per se may not have a beneficial owner. The obligation
to reveal those applies indirectly to the foreign merchants as legal persons.

While it cannot be doubted that termination of activity or exclusion from the com-
mercial register are effective tools in ensuring complete transparency of legal persons,
it is disputable whether the notion of beneficial owners of foreign merchants coincides
with the legal definition of the beneficial owner in force in Latvia. Thus, for instance
the branch Plastic Card Enterprise (Baltijas filidle) has four natural persons registered as
beneficial owners who exercise control in the branch on the basis of an ownership right
through the foreign merchant. In addition, it is visible that all of these four persons are
of Ukrainian nationality and the foreign merchant itself is also registered in Ukraine.3?

27 Bill Amendments to the Law on the Prevention of Money Laundering and Terrorism Financing
(2019). saeima.lv. http://titania.saeima.lv/LIVS13/SaeimalIVS13.nsf/0/4BB13AB66D7D4F19C225
83D10052D381?0OpenDocument

28 Supra note 5.

2 Ibid.

30 Supra note 7.

31 Ibid.

32 Plastic Card Enterprise (Baltijas filiale). (2021). info.ur.gov.lv. https://info.ur.gov.lv/#/
legal-entity/40203242693

— 145 —


http://titania.saeima.lv/LIVS13/SaeimaLIVS13.nsf/0/4BB13AB66D7D4F19C22583D10052D381?OpenDocument
http://titania.saeima.lv/LIVS13/SaeimaLIVS13.nsf/0/4BB13AB66D7D4F19C22583D10052D381?OpenDocument

SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Didana Bukévi¢a. Problematic of Defining the Concept of the Beneficial Owner
in Capital Companies, Associations and Foundations

However, the AML law provides that only persons with more than 25% of the shares
qualify as beneficial owners in Latvia which at least formally means that on the basis of
an ownership right no more than three natural persons may be registered as beneficial
owners. Respectively, for determination of the beneficial owners of the foreign merchant,
Ukrainian law applies and in Latvia, those beneficial owners are not determined but only
disclosed. Therefore, it can be argued that information registered in the public register
in Latvia on the beneficial owners of foreign merchants actually reflects the rules on
beneficial owners in force in that specific foreign country rather than in Latvia.

Conclusions

Overall, this study has provided an insight into peculiarities of legal definitions
of the beneficial owner in different legal subjects and state practice in registering ben-
eficial owners. Additionally, the compatibility of state practice with the original legal
rules has been evaluated. Thus, two major conclusions stem from the study: first, legal
framework on defining the beneficial owner is insufficiently detailed and precise which
leads to the peril of interpretation that might not be in line with the aim of the AML law;
second, state practice in registering beneficial owners may at times be inconsistent given
the insufficiently precise definition of the beneficial owner set out in law.

Hence, the aim of this study is deemed to be achieved — the arguments analysed
above indeed substantiate the necessity of clarification of legal rules on defining beneficial
owners which would result in a more consistent state practice and a greater accuracy
and precision of the information registered in the public register. A possible solution
for elaborating legal framework on the issue would be a more detailed definition of
the beneficial owner. The case-studies examined with respect to capital companies, asso-
ciations, foundations and foreign merchants all illustrate that the most crucial problem
is determining the beneficial owner by the type of control they exercise. To resolve this,
the definition set out in the AML law may be supplemented by listing specific types of
control that the beneficial owner may exercise. While it is indeed unfeasible to envisage
all the possible of control, listing at least the most typical ones would help to determine
exactly who the beneficial owner of a legal person is and pinpoint precisely the type of
control they exercise, and which is the exact factor for the natural person to qualify as
the beneficial owner, thus avoiding the situation where an applicant lists all the possible
relations the beneficial owner may have to the legal person.

Moreover, the state practice on registering beneficial owners should be clarified
as well. While, its precision largely depends on the clarity and sufficiency of the legal
framework, currently it would be useful at least to stick strictly to the existing rules. For
instance, in cases when there are four natural persons holding exactly 25 % of shares in
the legal person, it would be appropriate to register a notice that it is impossible to deter-
mine the beneficial owner. In other words, the current threshold of an ownership right
above 25 % set out in the AML law should be strictly adhered to. In addition, regarding
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associations and foundations, the practice to register members of the executive institu-
tion as beneficial owners should be revised, as from the wording of the AML law it fol-
lows that this presumption is not applicable to the Register as the competent authority.
Lastly, the beneficial owners of foreign merchants should be registered in accordance
with Latvian legal rules on beneficial owners, also considering the aforementioned about
the threshold of above 25 %.

Therefore, the current legal framework provides a solid beginning for under-
standing what a beneficial owner is. However, in order to attain accuracy and precision
in the information provided by the applicants, the rules on beneficial owners require
elaboration. The elaboration thereof should primarily be centred around the types of
control exercised by the beneficial owner which per se is a separate matter of study.
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Abstract

A trend is emerging in the Latvian legal system to refer to patient duties more and
more, thus consolidating the idea of patient duties. Deficiencies are found, however, in
the interpretation of the idea of patient duties, which lacks consistent distinction from
related notions.

Nowadays, not only is the attention to patient duties in the medical treatment
relationship growing, but changes are also taking place which are directed at expanding
the interpretation of patient duties, creating groundwork for new patient duties in medical
treatment.

The aim of the research is to analyse the notion of patient duties, find deficiencies
in its interpretation and propose specific solutions to improve the definition of patient
duties. The following primary research methods have been used in the study: analytical,
systemic, teleological.

The research results include an interpretation of the definition of patient duties,
distinguishing it from related notions and analysing the trend of expanding the interpreta-
tion of patient duties. Based on this interpretation, a proposal is made for improvement
of the laws and regulations.

Keywords: adherence, duty, expansion, notion, patient.

Introduction

There are two participants in the legal relationship in medical treatment, i.e.,
the medical professional or the medical institution and the patient, where each has
a specific legal status. However, in legal discussions, emphasis is more often given to
patient rights. On the one hand, there are justified significant arguments for actu-
alisation of patient rights in the modern day — these include: the course of historical
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development of the medical treatment relationship, where a natural increase of patient
rights is observed in modern history; historical events related to medical treatment rela-
tionships (for example, medical experiments during WWII and the Nurnberg trials),
setting a requirement for enhanced enforcement of patient rights; necessity to protect
the patient as the weakest party in the legal system, already considering modern threats to
the patient. However, effective treatment is in the interests of the patient’s health, where
proper cooperation of the participants of the legal relationship in medical treatment
requires an equilibrium of their legal statuses — rights and duties for both participants
of the treatment process, including the patient.

A trend is emerging in the Latvian legal system to refer to patient duties more
frequently, thus consolidating the idea of patient duties. Deficiencies are found, however,
in the interpretation of the idea of patient duties, which lacks consistent distinction from
related notions. It is noteworthy that the idea of patient duties is currently at the initial
stage of consolidation where its implementation is an issue that concerns the entire legal
system — laws and regulations, legal practice, and legal science.

Society is dynamic rather than frozen, and social relationships are constantly devel-
oping. With the legal relationships in medical treatment becoming more complex, legal
statuses of the participants of legal relationships in medical treatment are interpreted in
more detail. This also results in changes in the interpretation of patient duties, including
appearance of new and disputable sprouts of patient duties.

The research aim is to analyse definition of patient duties, find deficiencies in
its interpretation and propose specific solutions to improve the definition of patient
duties. The following primary research methods have been used in the study: analytical,
systemic, teleological.

1 Distinction of Definition of Patient
Duties from Related Notions

Three notions are used to denote patient duties — duties (Engst, 2008; Evans, 2007;
Resnik, 2005; Loschke, 2017; Judicial Council of California, 2020), responsibility (Olsen,
2000; Kelley, 2005; Draper & Sorell, 2002; Buetow, 1998; Wilson, 1998; Smith Iltis &
Rasmussen, 2005; Patient Rights Act, 2011; Health Charter of Rights and Responsibilities
Act, Bill 60, 2003; Florida Patient’s Bill of Rights and Responsibilities, Chapter 381, Section
381.026, 2020), and obligations (Gauthier, 2005; Waterbury, 2001; Sider & Clements,
1984; English, 2005; The Patient’s Charter of Rights and Obligations, 2007). This raises
the question whether the meaning of these notions is identical when these are equally
attributed to patient duties.

First, a duty is a requirement for a person’s action in relation to something or
someone (Prabhat, 2018; Duty, 2021). Thus, a duty is a specific task where active per-
sonal action is emphasised. Second, responsibility is the ability to act in a justified and
socially responsible manner, bringing such action to a successful result (Surbhi, 2019;
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Prabhat, 2018; Atbildiba, 2020; Williams, n.d.). By nature, responsibility is divided into
legal and moral responsibility, which partially overlap (Williams, n.d.) although they have
different determining factors — legal norm or morality, and different approach to their
enforcement, where no universal enforcement of moral duty (Johnson & Cureton, 2019)
exists. Nevertheless, responsibility, according to its direction, is divided into prospec-
tive and retrospective responsibility with different aims — everybody’s future interests
or satisfaction regarding past violation, and different measures applied — providing for
a duty or imposing a punishment (Williams, n.d.). Thus, interpretation of responsibility
has a wider scope than that of duty where emphasis is put on the result achievable through
responsibility. Prospective responsibility, which is part of all responsibility, is related to
interpretation of duty.

Two binding principles can be noted, which are applicable from responsibility to
duties. First, nowadays, with the growing value of responsibility, responsibility promotes
cooperation in people (Gauthier, 2005, 163; Williams, n.d.), and thus performance of
duties. Second, personal autonomy also means personal responsibility, which also means
being responsible for performance of duties. Thus, the idea of patient duties is consoli-
dated by the growing value of responsibility where patient duties are derived from patient
autonomy. It can be concluded that responsibility differs from duties in its scope, nature
and direction, whereas duties are part of the notion of responsibility.

Furthermore, obligation is a legal relationship where one person (the debtor) has
to perform some action for the benefit of another person (the creditor) (in Roman law,
the object of obligation is to give, perform or answer), which has material value; whereas
the other person has the right to demand the performance (Civillikums, 1937, 1401. p.;
Torgans, 2018, 19; Latvijas Republikas Civillikuma komentari, 1998, 16; Cakste, 2011, 130;
Obligation, 2020). From the definition of obligation it follows that it cannot be equated
with patient duties for the following reasons: a) patient duties are not performed only
for the benefit of the medical professional; b) patient duties are difficult to evaluate in
a material equivalent; c) in the legal relationship in medical treatment, the patient is
the creditor rather than the debtor, considering their legal status in medical treatment;
d) the scope of obligation is wider than the meaning of duty. Thus, duty, responsibility,
and obligation are, on the one hand, different and separate notions according to scope
and essential features; on the other hand, these are related and mutually dependent
notions which include each other. Only the notion of duty is appropriate to the patient.

2 Limits of Notion of Patient Duty and Patient Adherence

The term adherence (Latvian: lidzestiba) has been introduced in the Latvian legal
terminology. An opinion has been expressed in the legal practice that a patient lacks
adherence if they are not fulfilling patient duties (Administrativa rajona tiesa, 2019,
12. pk.). This raises the question whether the meaning of patient adherence is identical
to patient duties. Thus, its meaning and limits need to be clarified.
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Adherence is defined as a long-term, dynamic, complex, and coordinated process,
which is directed at cooperation between medical treatment participants with equal
rights where the patient is informed, determined, and persistent (Bortas¢enoks, Millere
& Martinsone, 2018, 139). Three terms with different meanings are used in the English
language to denote adherence — compliance (complire (Latin) — to fulfil a promise) —
action according to advice; concordance — the patient and the adviser agree on the regimen
to be fulfilled by the patient where the patient has to take greater responsibility; adher-
ence (adhaerere (Latin) — keep close to) — the patient is an active participant in their
treatment together with the medical professional (Aronson, 2007, 383; World Health
Organization, 2003, 3, 4). It is stated that adherence is revealed in the Latvian system of
laws and regulations primarily with the meaning of compliance (Bortas¢enoks, Millere
& Martinsone, 2018, 139), which cannot be agreed to. Although laws and regulations
have their faults, still adherence is more appropriately described using the meaning of
adherence, where medical treatment is performed with the consent of the patient as
an active and equal participant.

Adherence is explained as existence close to illness (Stare, 2019), which is argu-
able for the following reasons. First, existence does not mean that the person is taking
active action (Latvijas Zinatnu akadémija, 2003), where adherence is more appropri-
ately described as patient participation which is characteristic of an equal participant.
Moreover, participation means fulfilment of duties as well as exercising of rights. Second,
there is no ground to describe adherence in a narrow sense, only applying it to close to
illness, i.e., the treatment period where the goal of adherence is the patient’s health — close
to health, i.e., beyond treatment as well, for example, correcting a lifestyle and keeping
to it (Martinsone, 2020; Valdmane, 2018). Thus, patient duties are only a part of patient
adherence, which is directed at participation in cooperation to health.

Traditionally, patient adherence is related to the relationship between the patient
and the medical professional. However, such a participant as the pharmacist is also
involved in medical treatment, and their importance in medical treatment has already
been emphasised as early as the Middle Ages (Baltins, 1999, 5, 6). Some groundwork
has been found for inclusion of the pharmacist in the meaning of patient adherence.
Considering that patient adherence is related to patient health, rather than only medical
treatment in its narrow sense, patient adherence needs to be evaluated in the legal rela-
tionship of the patient, medical professional, and pharmacist.

Thus, patient adherence means actions of the patient when performing their duties
and exercising their rights, with the primary goal of these actions being to preserve and
improve the patient’s health and which the patient performs both during treatment in
the legal relationship of the patient, medical professional or medical institution, and
the pharmacist, as well as beyond patient treatment.
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3 Future Prospects of Interpretation of Patient Duties

Nowadays, changes are taking place which are directed at expanding the interpre-
tation of patient duties. Ever-growing attention in the medical treatment relationship is
given to patient duties in order to find in this relationship a more appropriate balance of
legal statuses of the parties, whereas former centring of the medical treatment relation-
ship put more emphasis on patient rights. Changes are also taking place in the medical
treatment relationship itself, which is becoming more nuanced, resulting in the necessity
to review legal statuses of the parties, including patient duties. Emphasis is changing in
the legal system too where its interacting principles are wavering, also affecting patient
duties in the medical treatment relationship. Thus, the following directions are emerging
for the expansion of the interpretation of patient duties.

First, with the eternal discussion in the legal system on the priority of public or
private interests where the solution to the situation does not support either constant
preponderance of altruism over egoism or its uniform solution (Petman, 2008, 121, 131);
thus, the idea of collective responsibility in society is emphasised again (Williams, n.d.;
Martin, Williams, Haskard & DiMatteo, 2005, 193) while also discussing new patient
duties. For example, if the patient receives healthcare services funded by the State or
mandatory health insurance, for the benefit of the future generation it is suggested to
introduce the duty to participate in clinical trials and the duty to participate in the clinical
training process (Evans, 2004, 198, 202; Veatch, 1984, 48; Waterbury, 2001, 286—294;
World Health Organization, 1994, Introduction). This suggestion currently lacks critical
evaluation of arguments. For example, it is stated that by participating in a clinical trial,
the patient is going to receive some treatment anyway (Evans, 2004, 201). However,
a clinical trial can have a placebo group which does not receive treatment, which is impor-
tant if a patient with health disorders requiring treatment is participating in the trial. It
is also stated that participation in a clinical trial is a good opportunity for patients with
a limited ability to pay (Waterbury, 2001). However, without proper legal protection of
the patient, there is always a risk that a patient in such a financial situation is actually
influenced to choose to participate in the training where there is a historical experience
with a system being intentionally created, providing for the requirement in the education
of doctors in the Middle Ages for additional one-year practical training outside the city
(Zudgof, 1999, 58, 59) where representatives of the lowest social strata prevailed. Thus, by
introducing patient duties for the benefit of public interests, appropriate legal protection
for the patient during the fulfilment of such duties has to be considered.

Second, expanding compulsory patient treatment for social purposes is being dis-
cussed (Kennedy, 1994, 234; Kennedy, Grubb, 1998, 118), providing for an additional case
when the patient must receive treatment. Currently such groundwork for expansion of
patient duty is found for the benefit of a conceived person. This suggestion is explained
by the growth of the value of a person in the modern legal system since their conception
regardless of their stage of development or life (Vebers, 1964; Bérnu tiesibu konvencija,
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1989, Preambula; Schulman, 2013, 11, 12), as well as by wellbeing and safety interests of
society for reproduction and existence.

Third, emphasis is now wavering in the establishment of the medical treatment
relationship, specifying the principles for expression of the patient’s will, which show
the necessity of patient duty. On the one hand, patients currently have the right to receive
information, as well as the right to refuse to receive it (Pacientu tiesibu likums, 4. p. 1.d.,
6. p. 1. d; 4. p. 8. d.) regardless of the form of the expression of will, with no duty for
the patient to receive information. Groundwork is found for such a patient duty in case
of a significant threat to or invasion of public interests.

However, considering that the patient has to be informed in the expression of
their will (Pacientu tiesibu likums, 6. p. 1. d, 6. p. 5. d.), there are doubts whether it is
possible to make a decision if there is no information. This is why the patient duty to
receive information before making a medical treatment decision needs to be considered.
On the other hand, a collision of circumstances is observed when, based on objective
information, the patient has the right to take a subjective decision, which is not always
for the benefit of the patient’s health (McLean, 2009, 24, 27, 33—-35). More appropriate for
the medical treatment relationship in the near future is the requirement for the patient
duty to make a decision which is objectively justified by health interests of the patient.
Establishing such patient duties encourages in the patient the duty to be responsible in
the medical treatment relationship and to take responsibility for their health.

Fourth, there are discussions about the expansion of the legal basis for disclosing
confidential patient information in a reasonable amount for the benefit of significant
private interests of third parties, providing for a new patient duty. Information about
a person’s genes belongs to the private sphere; however, it is not individual by nature; this
is why it is debatable whether patients must disclose information to relatives who are
reasonably, often even vitally interested in knowing it (Mezinsk, 2006, 155; Pattinson,
2006, 390), for example, to prevent a severe congenital disorder.

Fifth, new and unprecedented situations in society help discover deficiencies in
social relationships and find the most appropriate solutions, which can also manifest as
a development of a new patient duty. The challenges caused by the spread of the pandemic
actualise the evaluation of communication quality between the patient and the medical
professional, revealing that under the influence of these circumstances 81 % of patients lie
or hide information from medical professionals, creating the requirement for the patient
to be honest (Soraya & Kid, 2020). The duty of the patient to provide information (Pacientu
tiesibu likums, 15. p. 2. d, 15. p. 4. d.) presumes that this information must be true and as
complete as possible, thus also including the duty of the patient to be honest in providing
information. Providing for a separate duty for patients to be honest would duplicate
the existing normative regulation, which is not supportable. However, it needs to be
evaluated whether honesty as a separate criterion needs to be emphasised in the patient
duty to provide information, which would improve the medical treatment relationship.
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Conclusions

1. Three notions are used in normative regulations, in the legal practice and in
the legal science to denote patient duties — duties, responsibility, and obligations.
However, the meaning of these notions is not identical. On the one hand, duty,
responsibility, and obligations are different and separate notions according
to scope and essential features. On the other hand, however, these are related
and mutually dependent notions, which include each other. Moreover, only
the notion of duty corresponds to the specific task of a patient.

2. The term adherence (Latvian: lidzestiba) has been introduced in the Latvian
legal terminology. However, its usage and interpretation in the legal system
and in the medical practice does not really correspond to the idea of the notion
of adherence. This can be explained as follows. First, patient adherence in its
meaning is equated with patient duties. And second, the notion of patient adher-
ence is used in a narrow sense and does not cover significant features of adher-
ence. Thus, adherence is definable as the patient’s actions when fulfilling their
duties and exercising their rights, with the primary goal of these actions being to
preserve and improve the patient’s health and which the patient performs both
during treatment in the legal relationship of the patient, medical professional or
medical institution, and the pharmacist, as well as beyond patient treatment.
It has been proposed to add Section 14! to the Law on the Rights of Patients
and formulate it as follows:

“Section 14!, Patient adherence

Patient adherence means the patient’s actions when fulfilling their duties and
exercising their rights with the goal to preserve and improve the patient’s health,
which the patient performs both during treatment in the legal relationship of
the patient, medical professional or medical institution, and the pharmacist,
as well as beyond patient treatment.”

3. Nowadays, not only is ever-growing attention in the medical treatment relation-
ship given to patient duties, but changes are also taking place which are directed
at expanding the interpretation of patient duties, creating groundwork for new
patient duties in medical treatment. This direction of change can be explained
as follows. First, a desire is observed to find in the legal relationship in medical
treatment a more appropriate balance of legal statuses of the parties, whereas
former centring of the medical treatment relationship put more emphasis on
patient rights. Second, changes are also taking place in the medical treatment
relationship itself, which is becoming more nuanced, resulting in the necessity
to review the legal statuses of the parties, including patient duties. And third,
emphasis is changing in the legal system too where its interacting principles are
wavering, also affecting the understanding of patient duties in the medical treat-
ment relationship. Thus, regular reviewing of patient duties and its actualisation
is encouraged with the purpose of improving the medical treatment relationship.
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aprupes pakalpojumu, ja pacienta piederibas
dalibvalsti ir pieejama efektiva stacionara
arstésana, tacu izmantota arstesanas metode
neatbilst pacienta religiskajai parliecibai
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Abstract

In October 29th, 2020, the Court of Justice of the European Union delivered a judg-
ment in case A. vs Ministry of Health, No C-243/19. The Court in the judgment analysed
significant legal issues relevant to Latvia. Therefore, the aim of the article is to analyse
the main proceedings about the patient’s right to cross-border healthcare when effective
hospital treatment is available in the patient’s Member State but the method of treatment
used is against the patient’s religious beliefs. The article also aims to analyse whether
the principle of objective investigation and prohibition of legal obstruction by institutions
and courts in accordance with Administrative Procedure Law have been obeyed.

In the article, European Union and national legal framework and scientific literature
in the field of patient’s right to receive cross-border healthcare have been analysed. Facts of
main proceedings in national court cases and request to Court of Justice of the European
Union for preliminary ruling from the Senate of the Supreme Court of the Republic of
Latvia have been studied as well. Next, the Advocate General Gerard Hogan’s opinion
and judgment of the Court of Justice of the European Union has been analysed. Further,
the judgement of the Senate of the Supreme Court of the Republic of Latvia has been
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Laura Saberte. Pacienta tiesibas sanemt parrobezu veselibas apripes
pakalpojumu, ja pacienta piederibas dalibvalsti ir pieejama efektiva stacionara arstésana,
ta¢u izmantota arstésanas metode neatbilst pacienta religiskajai parliecibai

investigated. Upon concluding the article, the author draws attention to certain issues of
national court’s legal analysis, which could be incompatible with the principle of objective
investigation and prohibition of legal obstruction by institutions and courts.

Keywords: cross-border healthcare, freedom of religion, Jehovah’s Witnesses,
patient, principle of objective investigation, prohibition of legal obstruction by institu-
tions and courts.

levads

Eiropas Savienibas Tiesa 2020. gada 29. oktobri pasludinaja spriedumu lieta A. pret
Veselibas ministriju, Nr. C-243/19, pamatojoties uz to, ka Augstakas tiesas Senats ladza
sniegt prejudicialu nolémumu par administrativaja lieta Nr. A420281216 pastavoso stridu
par to, vai ir legitims Latvijas iestazu un tiesu atteikums pieskirt iepriekséju atlauju
parrobezu veselibas apripes izdevumu atmaksasanai tad, ja Latvija ir pieejama efektiva
stacionara arstésana, tacu izmantota arstésanas metode neatbilst pacienta religiskajai
parliecibai, un vai tas nerada atskirigu attieksmi, kas netiesi balstita uz pacienta religisko
parliecibu (turpmak — pamatlieta).

Raksta tiek pétits ES un nacionalais normativais reguléjumus, kas attiecas uz
pamatlieta pastavoso tiesisko un faktisko situaciju, ka ari tiek analizéti Latvijas iestazu
lémumos, nacionalo tiesu spriedumos un EST generaladvokata secinajumos, un EST
sprieduma paustie argumenti. Nemot véra objektivas izmeklésanas principu un iestazu un
tiesu juridiskas obstrukcijas aizlieguma principu, kas nostiprinati Administrativa procesa
likuma, ir izdariti secindjumi par to, vai pamatlietas izskatisanas ietvaros minétie principi
ir tikusi ievéroti korekti (Administrativa procesa likums, 2001, 15. panta divpadsmita
dala, 107. panta ceturta dala).

Lai sasniegtu raksta mérki, tiek izmantota deskriptiva (aprakstosa), analitiska un
deduktiva pétniecibas metode. Ar deskriptivas metodes palidzibu tiek atklats pétamo
normativo aktu, tiesibu zinatnu literatairas, zinatnisko rakstu, tiesu prakses un citu avotu
saturs, ar analitisko metodi tiek analizéts avotu saturs un pamatota turpmako pétijumu
veiksanas nepieciesamiba, ka ari ilustrétas normativa reguléjuma attistibas perspektivas.
Savukart ar deduktivo metodi no visparéjam tézém izdariti konkréti secinajumi, kuri
atspoguloti raksta nobeiguma.

Eiropas Savienibas normativie akti pamatlietas gadijuma
par pacienta tiesibam sanemt parrobezu veselibas aprupi

Eiropas Savienibas Pamattiesibu harta (turpmak — Pamattiesibu harta) ir noteikts, ka

“ikvienai personai ir tiesibas uz profilaktisko veselibas apripi un arstniecibu saskana ar
nosacijumiem, kuri paredzéti valstu tiesibu aktos un praksé. Nosakot un istenojot visu
ES politiku un darbibas, ir janodro$ina augsts cilvéku veselibas aizsardzibas limenis”
(Eiropas Savienibas Pamattiesibu harta, 2016, 35. pants).
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Attieciba uz sabiedribas veselibu Liguma par ES darbibu (turpmak — LESD) izvir-
zits augsts cilvéku veselibas aizsardzibas limenis ES politika un darbibas (Ligums par
Eiropas Savienibas darbibu, 2016, 168. panta pirma dala). Pacienta tiesibas sanemt par-
robezu veselibas apriapi ir dala no ¢etram ES pamatbrivibam un ipasi skar brivu precu
un pakalpojumu kustibu.

Pacienta parrobezu veselibas apripe tiek reguléta ar Eiropas Parlamenta un Padomes
2004. gada 29. aprila Regulu Nr. 883/2004/EK (turpmak — Regula Nr. 883/2004/EK)
par socialas nodros$inasanas sistému koordinésanu un Eiropas Parlamenta un Padomes
2011. gada 9. marta Direktivu Nr. 2011/24/ES (turpmak — Direktiva Nr. 2011/24/ES) par
pacientu tiesibu piemérosanu parrobezu veselibas aprapé.

Saskana ar Regulu Nr. 883/2004/EK “pacientam ir tiesibas ipasas situacijas doties
uz citu dalibvalsti ar mérki sanemt veselibas apripes pakalpojumus” (Medicinas tie-
sibas, 2015, 117-118). Regulas Nr. 883/2004/EK istenosanas noteikumi ir ietverti Eiropas
Parlamenta un Padomes 2009. gada 16. septembra Regula (EK) Nr. 987/2009, ar kuru
nosaka istenosanas kartibu Regulai Nr. 883/2004 (turpmak — Regula Nr. 987/2009).
Saskana ar Regulu Nr. 883/2004/EK, pastavot atbilstosiem nosacijumiem, kas izklas-
titi turpmak, katras dalibvalsts kompetenta iestade (Latvija tas ir Nacionalais veselibas
dienests, turpmak — NVD), izsniedz iepriekséju atlauju, kas atbilstigi pamatlietas kon-
tekstam ir S2 veidlapa jeb apliecindjums tiesibam uz planveida arstésanu, veselibas
aprupes pakalpojuma sanemsanai cita dalibvalsti, un kompetenta iestade veic nore-
kinu par to (Medicinas tiesibas, 2015, 117-118). Saskana ar Regulu Nr. 883/2004/EK
apdrosinatajai personai, kas celo uz citu dalibvalsti, lai sanemtu medicinisko aprapi, ir
jaladz kompetentas iestades iepriekséja atlauja (Eiropas Parlamenta un Padomes Regula
(EK) Nr. 883/2004, 2004, 20. panta 1. punkts).

No Regulas Nr. 883/2004/EK ari izriet, ka

“apdrosinata persona, kurai kompetenta iestade ir atlavusi doties uz citu dalibvalsti ar
noluku sanemt savam stavoklim atbilsto$u arstésanu, sanem pabalstus natara, kurus
kompetentas iestades uzdevuma nodrosina uzturé$anas vietas iestade saskana ar to
tiesibu aktu noteikumiem, ko ta pieméro ta, it ka persona butu apdrosinata saskana
ar minétajiem tiesibu aktiem. Atlauju pieskir, ja attieciga arstésana ietilpst pabalstos,
ko paredz tiesibu akti dalibvalsti, kura dzivo attieciga persona un kura vinai nevar
nodros$inat $adu arstésanu termina, kas ir mediciniski pamatots, nemot véra vinas ta
briza veselibas stavokli un slimibas iespéjamo gaitu” (Eiropas Parlamenta un Padomes
Regula (EK) Nr. 883/2004, 2004, 20. panta 2. punkts).

Lidz ar to, lai sanemtu atlauju doties uz citu dalibvalsti izmantot veselibas aprapes
pakalpojumus, jabut diviem kumulativiem Regulas Nr. 883/2004/EK 20. panta 2. punkta
noteiktajiem kritérijiem:

1) pakalpojumiem ir jabat nodrosinatiem attiecigas valsts veselibas apripes

sistémas ietvaros (attieciba uz Latviju $im pakalpojumam ir jabat apmaksa-
jamam no valsts budzeta un pakalpojumu sanéméju lidzekliem);
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2) Sos pakalpojumus nevar nodrosinat termina, kas ir mediciniski pamatots, nemot
véra pacienta ta briza veselibas stavokli un slimibas iespéjamo gaitu (Medicinas
tiesibas, 2015, 118).

No Direktivas Nr. 2011/24/ES izriet, ka

“neatkarigi no pacientu iespéjam sanemt parrobezu veselibas aprupi saskana ar $o
Direktivu dalibvalstim joprojam ir pienakums nodrosinat drosu, augsti kvalitativu,
efektivu un kvantitativi pietiekamu veselibas aprapi sava teritorija. Turklat $is Direktivas
transponésana valstu tiesibu aktos un tas pieméro$ana nedrikstétu radit tadu stavokli,
ka pacienti tiek mudinati arstéties arpus piederibas dalibvalsts” (Eiropas Parlamenta
un Padomes Direktiva Nr. 2011/24/ES, 2011, 4. apsvérums).

“Pacientiem, kas vélas sanemt veselibas aprupi cita dalibvalsti citados apstaklos neka tie,
kas paredzéti Regula Nr. 883/2004, vajadzétu but iespéjai izmantot pacientu, pakalpo-
jumu un precu brivas aprites principus saskana ar LESD un ar $o Direktivu Nr. 2011/24/
ES. Vajadzétu garantét $adas veselibas apripes izmaksu seg$anu pacientiem vismaz taja
apméra, kads par identisku veselibas aprupi tiem tiktu nodrosinats piederibas dalibvalsti.
Sim noteikumam nevajadzétu skart dalibvalstu pienakumu noteikt to pilsoniem pieejamo
slimibas pabalstu apméru un batiski ietekmeét valsts veselibas apripes sistému finansé-
$anu” (Eiropas Parlamenta un Padomes Direktiva Nr. 2011/24/ES, 2011, 29. apsvérumes).
“Kritériji, kas saistiti ar iepriek$éju atlaujas pieskir$anu, batu japamato, nemot véra
primarus visparéjas intereses iemeslus, ar ko var pamatot veselibas apriipes brivas
aprites skérslus, pieméram, plano$anas prasibas, lai nodro$inatu pietiekamu un pasta-
vigu piekluvi lidzsvarotai un kvalitativai arstésanai attieciga dalibvalsti vai sasniegtu
izmaksu kontroles mérki un, ciktal iespéjams, novérstu finansu, tehnisko un perso-
nala resursu nelietderigu izmantosanu” (Eiropas Parlamenta un Padomes Direktiva
Nr. 2011/24/ES, 2011, 43. apsvérums).

Direktiva Nr. 2011/24/ES ir noteiktas tiesibas atseviskos gadijumos sanemt atlidzibu
par parrobezu veselibas apriipes pakalpojumiem, par kuriem persona ir norékinajusies
ar saviem personigajiem lidzekliem.

Taja paredzéts, ka,

“neskarot Regulu Nr. 883/2004, piederibas dalibvalsts nodrosina apdro$inatajai per-
sonai, kas sanémusi parrobezu veselibas aprapi, tai radusos izmaksu atlidzinasanu, ja
attieciga veselibas apripe ir pakalpojums, ko apdrosinatajai personai ir tiesibas sanemt
dalibvalsti” (Eiropas Parlamenta un Padomes Direktiva Nr. 2011/24/ES, 2011, 7. panta
1. punkts).

“Piederibas dalibvalsts vietéja, regionu vai valsts limeni nosaka to, par kadu veselibas
apripi apdrosinatajai personai ir tiesibas sanemt atlidzibu par izmaksam, un $o izmaksu
apjomu neatkarigi no ta, kur veselibas apripe tiek sniegta” (Eiropas Parlamenta un
Padomes Direktiva Nr. 2011/24/ES, 2011, 7. panta 3. punkts).

“Piederibas dalibvalsts atlidzina izmaksas par parrobezu veselibas apripi vai to tiesi
apmaksa lidz tadam apméram, kads par identisku veselibas aprapi tiktu nodro$inats
piederibas dalibvalsti, ja $i veselibas aprape butu sniegta tas teritorija, neparsniedzot
sanemtas veselibas aprupes faktiskas izmaksas” (Eiropas Parlamenta un Padomes
Direktiva Nr. 2011/24/ES, 2011, 7. panta 4. punkts).
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“Piederibas dalibvalsts var ierobezot izmaksu atlidzinasanas nosacijumus, kas nostip-
rinati Direktivas Nr. 2011/24/ES 9. panta, attieciba uz atlidzibu par parrobezu vese-
libas aprupi piemérosanu, pamatojoties uz primariem visparéjas intereses iemesliem,
pieméram, planosanas prasibam, lai nodrosinatu pietiekamu un pastavigu piekluvi
lidzsvarotai un kvalitativai arsté$anai attiecigaja dalibvalsti vai sasniegtu izmaksu kon-
troles mérki un lai, ciktal iespéjams, novérstu finansu, tehnisko un personala resursu
nelietderigu izmantosanu” (Eiropas Parlamenta un Padomes Direktiva Nr. 2011/24/
ES, 2011, 7. panta 9. punkts).

“Piederibas dalibvalsts nenosaka, ka nepieciesama iepriekséja atlauja, lai varétu sanemt
atlidzibu par parrobezu veselibas apripes izmaksam, iznemot tad, ja piederibas dalib-
valsts ir izveidojusi iepriekséju atlauju sistému, lai varétu sanemt atlidzibu par parrobezu
veselibas apripes izmaksam, un ta attiecas tikai uz to, kas ir vajadzigs un sameérigs ar
sasniedzamo mérki un nedrikst bat patvaligi diskriminéjoss vai nepamatoti traucét
pacientu brivu parvieto$anos” (Eiropas Parlamenta un Padomes Direktiva Nr. 2011/24/
ES, 2011, 8. panta 1. punkts, 9. pants).

“Veselibas apripe, uz kuru var attiecinat iepriekséjas atlaujas sistému, ir tikai tada
veselibas aprupe, kura japlano saskana ar prasibam, lai nodrosinatu pietiekamu un
pastavigu piekluvi lidzsvarotai un kvalitativai arsté$anai attieciga dalibvalsti vai
sasniegtu izmaksu kontroles mérki un, ciktal iespéjams, novérstu finansu, tehnisko
un personala resursu nelietderigu izmantosanu, un tai nepiecie$ama attieciga pacienta
uzturé$anas aprapes snieg$anas vieta vismaz vienu nakti vai nepiecieSama arkartigi
specializéta un darga medicinas infrastrukttra vai aprikojums” (Eiropas Parlamenta
un Padomes Direktiva Nr. 2011/24/ES, 2011, 8. panta 2. punkta “a” apak$punkts).

Tomér kopuma dalibvalsts nedrikst atteikties pieskirt iepriekséju atlauju, ja
tiktu atzits, ka pacientam ir atlidzinamas tam radusas izmaksas atbilstosi Direktivas
Nr. 2011/24/ES 7. pantam, un ja $o veselibas apripi, pamatojoties uz objektivu medicinisku
izvértéjumu par pacienta veselibas stavokli, slimibas vésturi un iespéjamo slimibas
attistibu, pacienta sapju pakapi un vina invaliditates veidu laika, kad bija iesniegts vai
atjauninats atlaujas pieprasijums, tas teritorija nevar sniegt mediciniski pamatojama
laikposma. Dalibvalsts var atteikties pieskirt iepriekséju atlauju, ja $o veselibas aprapi
tas teritorija var sniegt mediciniski pamatojama laikposma, nemot véra katra attieciga
pacienta pasreizéjo veselibas stavokli un iespéjamo slimibas gaitu (Eiropas Parlamenta
un Padomes Direktiva Nr. 2011/24/ES, 2011, 8. panta 6. punkta “d” apakspunkts).

Pacienta tiesibas sanemt parrobezu veselibas aprupi
nacionalajos normativajos aktos pamatlietas gadijuma

Pamatlieta tika lagts izsniegt NVD S 2 veidlapu, pamatojoties uz Ministru kabineta
2013. gada 17. decembra noteikumiem Nr. 1529 “Veselibas aprupes organizésanas un
finansésanas kartiba” (turpmak — noteikumi Nr. 1529), kas uz $i raksta izstrades bridi
ir zaudéjusi speku, lidz ar Veselibas aprapes finansésanas likuma un Ministru kabineta
2018. gada 28. augusta noteikumu Nr. 555 “Veselibas apripes pakalpojumu organizésanas
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un samaksas kartiba” spéka stasanos, kuros ietvertais reguléjums péc batibas ir identisks.
Tomeér, ta ka pamatlieta ir strids par laikposmu, kura bija spéka noteikumi Nr. 1529,
tie joprojam ir piemérojami izskatamaja lieta.

Noteikumos Nr. 1529 bija paredzéts, ka NVD izsniedz S2 veidlapu, tadéjadi pie-
nemot personai labvéligu lémumu par iepriekséju atlauju arstésanai stacionara ES, Eiropas
Ekonomikas zonas (turpmak — EEZ) dalibvalsti vai Sveicé, ja pastav tris kumulativi
nosacijumi:

1) veselibas aprupes pakalpojums saskana ar veselibas apripes jomu reguléjosiem
normativajiem aktiem tiek apmaksats no valsts budzeta lidzekliem (Veselibas
aprapes organizésanas un finansésanas kartiba, 2013, 310.1. punkts);

2) attiecigo veselibas apripes pakalpojumu nevar nodrosinat neviena no arstnie-
cibas iestadém, kas noslégusi ligumu ar NVD par valsts apmaksatu veselibas
aprapes pakalpojumu nodro$inasanu, un par to ir sanemts pamatots arstnie-
cibas iestades atzinums (Veselibas apripes organizésanas un finansésanas
kartiba, 2013, 310.2. punkts);

3) sis pakalpojums personai ir nepieciesams, lai novérstu dzivibas funkciju vai vese-
libas stavokla neatgriezenisku pasliktinasanos, nemot véra personas veselibas
stavokli izvértésanas bridi un paredzamo slimibas attistibu (Veselibas aprapes
organizésanas un finansésanas kartiba, 2013, 310.3. punkts).

Noteikumos Nr. 1529 bija noteikts, ka NVD atsaka izsniegt iepriekséju atlauju, ja
veselibas apripes pakalpojumu (kardiokirurgisko arstésanu stacionara) var sanemt Latvija
12 ménesu laika (iznemot tad, ja gaidiSana nav pielaujama personas veselibas stavokla
un paredzamas slimibas attistibas dé] un tas ir noradits gimenes arsta vai specialista
izsniegta nosutijuma vai attiecigas arstniecibas nozares arstu konsilija atzinuma, kura
noradits personai nepieciesamais veselibas apripes pakalpojums, ja planots sanemt stacio-
naras veselibas aprupes pakalpojumu) (Veselibas aprapes organizésanas un finansésanas
kartiba, 2013, 324.2. punkts).

Pamatlietas izskatiSanas gaita tika konstatéts, ka no personigajiem lidzekliem tika
segta maksa par veselibas apripi Polija un vélak tika prasits atmaksat $os izdevumus
(Veselibas apripes organizésanas un finansésanas kartiba, 2013, 328.2. punkts). Proti,
pamatojoties uz to, ka NVD personai, kura Latvija ir tiesiga sanemt no valsts budzeta
lidzekliem apmaksatus veselibas apripes pakalpojumus, atmaksa no personigajiem lidzek-
liem segtos izdevumus par cita ES, EEZ dalibvalsti vai Sveicé sanemtajiem veselibas
apriapes pakalpojumiem atbilstosi veselibas aprupes pakalpojumu tarifiem, kas noteikti uz
veselibas apripes pakalpojuma sanemsanas bridi, vai atbilstosi kompensacijas apméram,
kas noteikts normativajos aktos par ambulatorajai arstésanai paredzéto zalu un medici-
nisko iericu iegades izdevumu kompensacijas kartibu, uz bridi, kad zales un mediciniskas
ierices iegadatas, ja persona ir sanémusi planveida veselibas apripes pakalpojumus (tai
skaita ar iepriekséju atlauju), un sos veselibas apripes pakalpojumus atbilstosi noteikumos
Nr. 1529 noteiktajai kartibai Latvija apmaksa no valsts budzeta lidzekliem, iznemot tad,
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ja, pamatojoties uz Regulas Nr. 883/2004 un Regulas Nr. 987/2009 noteikumiem, ka
ari saskana ar tas valsts nosacijumiem par veselibas aprapes pakalpojumu izmaksam,
kura personai tika sniegti veselibas apripes pakalpojumi, atbilstosi ES, EEZ dalibvalsts
vai Sveices kompetentas instittcijas sniegtajai informacijai par personai atmaksajamo
summu NVD ir pienémis lémumu par S2 veidlapas izsniegSanu personai, bet samaksu par
sanemto veselibas aprapes pakalpojumu persona ir veikusi no personigajiem lidzekliem
(Veselibas aprupes organizésanas un finansésanas kartiba, 2013, 328.2. punkts).

Tiesibas uz religijas brivibu un
atskirigas attieksmes aizliegums

Tiesibas uz religijas brivibu (tiesibas uz domas, apzinas un religiskas parliecibas
brivibu) ir nostiprinatas gan starptautiskajos, gan Eiropas Padomes limena cilvéktiesibu
instrumentos, kuros noteikts, ka ikvienam ir tiesibas uz domas, apzinas un religiskas parlie-
cibas brivibu. Sadi cilvéktiesibu instrumenti ir, pieméram, Apvienoto Naciju Organizacijas
Visparéja cilvéktiesibu deklaracija, Apvienoto Naciju Organizacijas Starptautiskais pakts
par pilsonu un politiskajam tiesibam, Eiropas Cilvéktiesibu un pamatbrivibu aizsardzibas
konvencija (turpmak — ECPAK). Latvija tiesibas uz religijas brivibu tiek aizsargatas ar
Satversmes 99. pantu (Latvijas Republikas Satversme, 1922).

Tiesibas uz religijas brivibu kopuma ietver divas koncepcijas: forum internum jeb
individa iekséjo ticibu un forum externum jeb religiskas parliecibas pausanu. Individa
iekséjo ticibu, kas ietver uzskatu pastavésanu un tiesibas brivi mainit un pienemt savu reli-
gisko parliecibu vai ticibu péc savas izvéles cilvéktiesibu instrumenti aizsarga ka absolatu —
tas nozimé to, ka ta nevar tikt ierobezota (Theory and practice of the European Convention
on Human Rights, 2018, 738). Religiskas parliecibas pausana ietver ne tikai piedalisanos
religiskas ceremonijas un ritualos, bet ari religisku simbolu, pieméram, religisku ritualu,
ceremonialu priek$metu izmantosanu, religiska apgérba un priek$metu nésasanu ikdiena,
svétku un atputas dienu un dzivesveida, kas pamatojams religija, ievérosanu, pieméram,
ésanas paradumu ievérosanu, noteiktas valodas lietosanu, arstniecibas veiksanu. Valsts
var iejaukties un ierobezot religiskas parliecibas pausanu, ja tai ir negativa ietekme uz
sabiedribu, uz konstitucionalajam vértibam, kuras ir nepieciesams aizsargat.

ECT ir definéjusi, ka jebkura ierobezojuma noteik$anai demokratiska sabiedriba
visparigi ir nepiecieSams izvértét sadus aspektus:

o vai tas ir noteikts ar likumu vai uz likuma pamata;
o vai tam ir legitims meérkis;
» vai tas ir sameérigs (Council of Europe; European Court of Human Rights, 2020).

Personas religiska parlieciba, it ipasi tad, kad ta tiek pausta, biezi vien ir diskrimi-
nacijas iemesls, tadé] minétie starptautiskie cilvéktiesibu instrumenti aizliedz atskirigu
attieksmi (personas tiesu vai netiesu diskriminaciju, aizskarsanu vai noradijumu to dis-
kriminét). Atskiriga attieksme var bt pielaujama tikai stingri noteiktos gadijumos un ar

— 166 —


http://eur-lex.europa.eu/eli/reg/2004/883/oj/?locale=LV
http://eur-lex.europa.eu/eli/reg/2009/987/oj/?locale=LV

SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Laura Saberte. Pacienta tiesibas sanemt parrobezu veselibas apripes
pakalpojumu, ja pacienta piederibas dalibvalsti ir pieejama efektiva stacionara arstésana,
ta¢u izmantota arstésanas metode neatbilst pacienta religiskajai parliecibai

nosacijumu, ja ta ir objektivi pamatota ar tiesisku mérki, kura sasniegsanai izraudzitie
lidzekli ir sameérigi. Pieméram, $ads nosacijums Latvija attieciba uz pacientiem ir ietverts
Pacientu tiesibu likuma (turpmak — PTL) 3. panta tresaja dala. Ar tiesisku mérki jasaprot
tads mérkis, kas nav pretruna ar cilvéktiesibam un konstitucionala ranga visparéjo tiesibu
principiem, kurs ir ietverts normativajos aktos, turklat Iidzeklim, ar kuru $is mérkis tiek
sasniegts, ir jabut tiesiskam.

Savukart

“sameérigums vienlidzibas principa konteksta nozimeé to, ka labumam, ko sabiedriba
iegtst ar atskirigo attieksmi pret salidzinamajam situacijam, ir jabat lielakam neka
zaudéjumam, ko cies$ tas personas, kuras atrodas nelabvéligakaja no abam situacijam.
Ja atskiriga attieksme noteikta uz likuma pamata, tad, konstatéjot, ka ta ir balstita uz
sapratigiem iemesliem, tiek prezuméts, ka ta ir samériga” (Saberte, 2019, 33).

Tiesibu uz religijas brivibu isteno$ana ir viens no ES darbibas pamatprincipiem, kas
nostiprinats ES Pamattiesibu harta un kas tiek atzits par valsts demokratijas, tiesiskuma,
miera un stabilitates pamatu, kas ES dalibvalstim japaredz savos tiesibu aktos (Prpic,
2018). “Ciktal ES Pamattiesibu harta ir ietvertas tiesibas, kuras atbilst ECPAK garanteé-
tajam tiesibam, $o tiesibu nozime un apjoms ir tads pats ka ECPAK noteiktajam tiesibam.
Sis noteikums neliedz Savienibas tiesibas paredzét plasaku aizsardzibu” (ES Pamattiesibu
harta, 2016, 52. panta tresa dala). “Ciktal ES Pamattiesibu harta ir atzitas pamattiesibas,
kuru pamata ir dalibvalstu kopéjas konstitucionalas tradicijas, §is tiesibas interpreté
saskana ar minétajam tradicijam” (ES Pamattiesibu harta, 2016, 52. panta ceturta dala).
ES Pamattiesibu harta noteikts, ka “ES respekté kultaru, religiju un valodu daudzveidibu”
(ES Pamattiesibu harta, 2016, 22. pants).

“Ikvienam ir tiesibas uz domu, parliecibas un ticibas brivibu. Sis tiesibas ietver brivibu
mainit ticibu vai parliecibu un brivibu individuali vai kolektivi un publiski vai privati
paust ticibu vai parliecibu lags$anas, macibas, ierazas un ceremonijas. Uz parliecibu
balstitas atteik$anas tiesibas atzist saskana ar valstu tiesibu aktiem, kas nosaka $o tiesibu
izmanto$anu” (ES Pamattiesibu harta, 2016, 10. pants).

Ir aizliegta jebkada veida diskriminacija, tostarp diskriminacija religijas vai
parliecibas dél (ES Pamattiesibu harta, 2016, 21. panta 1. punkts). ES dalibvalstis isteno
ES tiesibas ES Pamattiesibu hartas 51. panta 1. punkta izpratné, un tadé] tam ir jaie-
véro harta garantétas pamattiesibas, tostarp diskriminacijas aizliegums religijas vai
parliecibas dé] (Eiropas Savienibas Tiesas spriedums lieta Nr. C-243/19, 2020. gada
29. oktobris, 34. punkts). ES Pamattiesibu harta nostiprinatais “diskriminacijas aizliegums
ir vienlidzigas attieksmes principa, kas nostiprinats ES Pamattiesibu hartas 20. panta,
ipasa izpausme” (Eiropas Savienibas Tiesas spriedums lieta Nr. C-243/19, 2020. gada
29. oktobris, 35. punkts).

Jebkadas “diskriminacijas aizliegumam religijas vai parliecibas dél ir imperativs
raksturs ka ES tiesibu visparéjam principam” (Eiropas Savienibas Tiesas spriedums lieta
Nr. C-243/19, 2020. gada 29. oktobris, 36. punkts). Ar ES Pamattiesibu harta nostiprinato
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diskriminacijas aizliegumu religijas vai parliecibas dé] pasu par sevi pietiek, lai privatper-
sonam rastos subjektivas tiesibas, uz kuram tas var atsaukties pret tam vérsta tiesvediba
joma, uz ko attiecas ES tiesibas (Eiropas Savienibas Tiesas spriedums lieta Nr. C-243/19,
2020. gada 29. oktobris, 36. punkts). Lidz ar to parrobezu veselibas apriipes konteksta
dalibvalstij atbilstosi cilvéktiesibu aizsardzibas pamatprincipiem ir japierada, ka tas
atteikums izsniegt iepriekséju atlauju vai atteikums veikt no personiskajiem lidzekliem
ieguldito lidzeklu par parrobezu veselibas apripes pakalpojumu sanemsanu atmaksu ir
objektivi pamatojams ar tiesisku mérki, kura sasnieg$anai izraudzitie lidzekli ir sameérigi.

Pamatlietas izklasts

Ar SIA “Bérnu kliniska universitates slimnica” (turpmak — slimnica) arstu kon-
silija lemumu tika atzits, ka pieteicéja délam (turpmak — pacients) saistiba ar iedzimtu
sirds defektu ir nepieciesams veselibas aprupes pakalpojums — Fallot tetrades radikala
korekcija (turpmak — veselibas apripes pakalpojums). Slimnica atzina, ka ta pacientam
var nodrosinat veselibas apripes pakalpojumu, pielietojot asins preparatu transfaziju
jeb asins parliesanu. Pieteicéjs péc savas religiskas parliecibas bija Jehovas liecinieks un
iebilda, ka veselibas aprupes pakalpojuma laika varétu tikt veikta asins parliesana, un
véléjas, lai veselibas aprapes pakalpojums tiktu sniegts bezasinu perfuzija jeb maksligas
asinsrites apstaklos.

Tacu ne slimnica, ne ari kada cita Latvijas arstniecibas iestadé veselibas aprupes
pakalpojumu nebija iespéjams sniegt maksligas asinsrites apstaklos, tapéc pieteicéjs vérsas
NVD ar lagumu izsniegt S2 veidlapu. Sakotnéji pieteicéjs ladza S2 veidlapu, lai veselibas
apripes pakalpojumu varétu sanemt Polijas arstniecibas iestadé, kura pakalpojuma
sniegSana nepielieto asins preparatu transfaziju. Japievérs uzmaniba tam, ka pamatlietas
izskatisanas gaita pacientam Polija tika veikta sirds operacija, tadé] pieteicéjs lietas izska-
tisanas laika vélak precizéja lagumu par S2 veidlapas izsnieg$anu un ladza atmaksat no
vina personigajiem lidzekliem segtos izdevumus par pacienta veselibas aprupi atbilstosi
Latvija spéka esosajiem veselibas aprapes pakalpojumu tarifiem.

Nacionala veselibas dienesta lémums
un nostaja pamatlieta

Ar NVD 2016. gada 29. marta lémumu Nr. 07.1/7.1-6/3930 (turpmak — NVD
lémums) pieteicéjam tika atteikts izsniegt S2 veidlapu. NVD lémuma atzits, ka veselibas
aprupes pakalpojums saskana ar veselibas apripes jomu reguléjosiem normativajiem
aktiem tiek apmaksats no valsts budzeta lidzekliem, jo nav minéts noteikumu Nr. 1529
1. punkta, kura noteikti pakalpojumi, ko neapmaksa no valsts budzeta lidzekliem, un ka
pacientam veselibas aprapes pakalpojums ir nepiecieSams, pamatojoties uz slimnicas
arstu konsilija atzinumu, lai novérstu dzivibas funkciju vai veselibas stavokla neatgrie-
zenisku pasliktinasanos, nemot véra personas veselibas stavokli izvértésanas bridi un
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paredzamo slimibas attistibu. NVD, pamatojoties uz slimnicas arstu konsilija atzinumu,
pauda nostaju, ka veselibas apriipes pakalpojums var tikt nodrosinats Latvija, jo slimnica
veselibas apripes pakalpojumu pacientam varéja nodrosinat, pielietojot asins preparatu
transfaziju jeb asins parliesanu. Lidz ar to NVD atzina, ka netiek izpildits noteikumu
Nr. 1529 310.2. punkta minétais kritérijs, ka attiecigo veselibas apripes pakalpojumu
neviena no arstniecibas iestadém, kas noslégusi ligumu ar NVD par valsts apmaksatu
veselibas aprupes pakalpojumu nodrosinasanu, nevar nodrosinat, un par to ir sanemts
pamatots arstniecibas iestades atzinums, ka rezultata izdeva lémumu par atteikumu
izsniegt S2 veidlapu (Administrativas rajona tiesas spriedums lieta Nr. A420281216,
2016. gada 9. novembris; Administrativas apgabaltiesas spriedums lieta Nr. A420281216,
2017. gada 10. februaris; Latvijas Republikas Augstakas tiesas Senata lémums lieta
Nr. A420281216, 2019. gada 8. marts).

Veselibas ministrijas IEmums un nostaja pamatlieta

Nepiekritot NVD lémumam, pieteicéjs to apstridéja VM, kura ar 2016. gada
15. jalija léemumu Nr. 01-23.3/3069 (turpmak — VM lémums) atstaja spéka NVD lémumu,
noradot, ka taja pamatoti ir veikts noteikumu Nr. 1529 izvértéjums. VM, ari sniedzot
paskaidrojumus turpmak tiesvedibas procesa, pauda nostaju, ka noteikumu Nr. 1529
310. punkts ir skatams kopsakara ar noteikumu Nr. 1529 312.2. punktu, kura noteikts,
ka, lai sanemtu S2 veidlapu, personai NVD jaiesniedz ari attiecigas arstniecibas nozares
arstu konsilija atzinums, kura noradits nepieciesamais pakalpojums, ka ari pamatojums,
vai $is pakalpojums personai ir nepieciesams, lai novérstu dzivibas funkciju vai veselibas
stavokla neatgriezenisku pasliktinasanos, nemot véra personas veselibas stavokli izvér-
tésanas bridi un paredzamo slimibas attistibu, un to, vai pastav mediciniski pamatoti
iemesli, kadél personai attiecigo veselibas apripes pakalpojumu nepieciesams sanemt cita
valsti. Tadéjadi, lai sanemtu S2 veidlapu, izskirosa nozime ir tam, ka pastav mediciniski
pamatoti iemesli. Ne NVD, ne VM kompetencé nav apsaubit slimnicas sniegto informaciju
par pakalpojuma nodrosinasanas iespéjam un metodi, ko izvélas slimnica, nodrosinot
no valsts budzeta apmaksajamo veselibas aprapes pakalpojumu.

Nevar piekrist pieteicéja viedoklim, ka pozitiva lémuma pienemsana izskiriga
nozime ir pieteicéja religiskajai parliecibai, pamatojoties uz ko bitu pieskirama S2 veid-
lapa. VM piekrit NVD, ka veselibas aprupes pakalpojumu nodrosinajuma apjoms ir
saistits ar finanséjuma apjomu un S2 veidlapas izsnieg$anas gadijuma valsts saskana
ar Polija noteiktajam izmaksam var iztérét lielakus finansu lidzeklus, kas nozimé, ka
papildu iztéréta dala tiktu atnemta citai Latvijas sabiedribas dalai. Ipasu prieksrocibu —
valsts apmaksato veselibas aprupes pakalpojumu — pieskirsana atseviskai personu grupai
(religiskas organizacijas biedriem, ko parstav pieteicgjs) tas religiskas parliecibas deél
rada diskriminaciju citam personu grupam, kas ir sabiedribas noteicosais vairakums.
Turklat noteikumu Nr. 1529 310. punkts ir imperativa rakstura tiesibu norma, kura nav
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paredzéta iestades ricibas briviba administrativa akta izdosana, proti, pieteicéjs vélas, lai
péc batibas tiktu nemts véra kritérijs — religiska parlieciba. Tomér likumdevéjs noteikumu
Nr. 1529 310. punkta sadu kritériju nav noteicis ka izvértéjamu, lemjot jautajumu par
S2 veidlapas izsniegsanu. Tadéjadi nevar uzskatit, ka ir tikusi pielauti diskriminacijas
aizlieguma vai tiesibu uz religijas brivibu parkapumi. Tiesibas uz religijas brivibu var
tikt istenotas arpus noteikumos Nr. 1529 noteiktas valsts finansétas veselibas aprapes
sistémas (Administrativas rajona tiesas spriedums lieta Nr. A420281216, 2016. gada
9. novembris; Administrativas apgabaltiesas spriedums lieta Nr. A420281216, 2017. gada
10. februaris; Latvijas Republikas Augstakas tiesas Senata lémums lieta Nr. A420281216,
2019. gada 8. marts).

Pieteicéja nostaja pamatlieta

Nepiekritot VM lémumam, pieteicéjs to parsidzéja tiesa, un tiesvedibas procesa,
ieskaitot tiesvedibu kasacijas instancé, kopuma pauda nostaju, ka gan NVD, gan VM ir
veikusi nepareizu noteikumos Nr. 1529 ietverto normu interpretaciju, nonakot pie seci-
najumiem, kas ir pretruna ar cilvéka pamattiesibam. Valsti veselibas aprapes sistémai
ir jabat tadai, kura tiek ievérota cilvéka ciena un kura tiek nemti véra tadi aspekti ka
cilveka sociala labklajiba, moralas veértibas, religiskie uzskati. Konkrétaja gadijuma ies-
tades attiecibas ar pieteicéju nav ievérojusas Satversmé un starptautiskajos cilvéktiesibu
instrumentos garantétas tiesibas uz religijas brivibu.

Ar atteikumu izsniegt S2 veidlapu pieteicéjs, péc vina domam, un attiecigi pacients
tika paklauti diskriminacijai, jo sabiedribas vairakumam ir iespé&ja sanemt nepieciesamos
veselibas apriipes pakalpojumus, neatsakoties no savas religiskas vai étiskas parliecibas,
un pacientam $ados apstaklos tikusas liegtas tiesibas uz veselibas apriipi, proti, nesanemot
S2 veidlapu, pieteicéjs ir ticis diskriminéts religiskas parliecibas dél, jo personam, kuras
nepieder Jehovas liecinieku religiskajai parliecibai, ir tiesibas sanemt veselibas apripes
pakalpojumu, neatsakoties no savas religiskas parliecibas, un $ada konteksta ir atzistams, ka
nav nodrosinata vienlidziga pieejamiba veselibas apripes pakalpojuma sanemsanai visam
personu grupam. Turklat konkrétaja gadijuma valsti pieejama veselibas apripe neatbilst
pienemamibas kritérijam, jo ir pretruna ar pieteicéja religisko parliecibu, kas ir viens no
tiesibu uz veselibu pamatprincipiem. Iestades konkrétaja gadijuma ir radijusas tadus aps-
taklus, kuros vecaki tiek piespiesti atteikties no savas religiskas parliecibas.

Noteikumu Nr. 1529 320.2. punkta konteksta NVD bija jaatzist, ka arstniecibas
iestades Latvija nevar nodro$inat veselibas apripes pakalpojumu, jo tas to nevar nodro-
sinat maksligas asinsrites apstaklos. Turklat papildus janem véra, ka pieteicéjam nav
bijis iespéjams ne tikai sanemt S2 veidlapu, bet ari vienoties par veselibas aprupes pakal-
pojuma sanemsanai Polija maksligas asinsrites apstaklos iztéréto personisko lidzeklu
atmaksu noteikumu Nr. 1529 328. punkta noteiktaja kartiba. Turklat ir pamats uzskatit,
ka arstniecibas iestade nespéj nodrosinat nepieciesama pakalpojuma sniegsanu, tapéc
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NVD bija pienakums izvértét ekonomisko izdevigumu un pieaicinat arvalstu specialistu,
ja tas izraditos letak par pakalpojuma sanemsanu Polija, ka tas paredzéts noteikumu
Nr. 1529 314. punkta. Pamatlieta nekadas izmaksas nav tikusas aprékinatas un ekono-
miskais izdevigums nav ticis noteikts (Administrativas rajona tiesas spriedums lieta
Nr. A420281216, 2016. gada 9. novembris; Administrativas apgabaltiesas spriedums lieta
Nr. A420281216, 2017. gada 10. februaris; Latvijas Republikas Augstakas tiesas Senata
lémums lieta Nr. A420281216, 2019. gada 8. marts).

Administrativas rajona tiesas spriedums pamatlieta

Ar Administrativas rajona tiesas (turpmak — ART) 2017. gada 10. februara sprie-
dumu lieta Nr. A420281216 (A42-02812-16/16) (turpmak — ART spriedums) pieteikums
tika noraidits. ART atzina, ka diskriminacijas aizlieguma princips nav parkapts un tiesibas
sanemt veselibas aprapi pacientam nav tikusas liegtas, jo visa nepieciesama arstnieciba
ir pieejama Latvija un nav identificéta mediciniska prasiba veselibas aprapes pakalpo-
jumu sanemt tiesi maksligas asinsrites apstaklos, proti, ART sprieduma noradits, ka ir
japastav noteikumu Nr. 1529 310. punkta ietverto kritériju kumulativam kopumam, lai
NVD bitu pienakums izsniegt pieteicéjam S2 veidlapu. No pamatlietas materialiem tika
secinats, ka pacientam veselibas apriipes pakalpojums var tikt sniegts Latvija. Pamatlietas
materialos nav konstatéjami ipasi uz pieradijumiem balstiti kritériji, kas apstiprinatu,
ka slimnicas izmantota arstniecibas metode nav piemérojama pacientam. Tiesi otradi,
slimnicas konsilija léemuma ari noradits, ka veselibas apripes pakalpojuma snieg$anai
vélina vecuma maksligas asinsrites apstaklos nav tiesa mediciniska pamatojuma. Lémums
atteikt izsniegt S2 veidlapu nav saistits ar pieteicéja religisko parliecibu, bet gan ar to, ka
veselibas aprapes pakalpojumu ir iespéjams nodros$inat Latvija (Administrativas rajona
tiesas spriedums lieta Nr. A420281216, 2016. gada 9. novembris, 5.—9. punkts).

“Saskana ar PTL 4. panta sesto dalu katrai personai Arstniecibas likuma noteiktaja
kartiba ir tiesibas sanemt veselibas stavoklim atbilstosus apripes pakalpojumus.
Savukart par pacienta veselibas stavoklim atbilstosu veselibas apripes pakalpojumu
sanems$anu pacienta arstniecibai lemj arstnieciba iesaistitas arstniecibas personas. Kad
arstniecibas persona pienémusi lémumu par iespéjamo arstniecibu, ta piedavajama
pacientam, ievérojot pacienta tiesibas izdarit izvéli un sniegt informétu piekrisanu
arstniecibai vai atteikties no tas. PTL 5. panta sesta dala noteic, ja arstniecibas iespéjas
ir ierobezotas vai pielaujama vairaku veidu arstnieciba, pacientam ir tiesibas uz arsta
profesionali izdaritu izvéli, kuras pamata ir uz pieradijumiem balstiti mediciniskie
kritériji” (Administrativas rajona tiesas spriedums lieta Nr. A420281216, 2016. gada
9. novembris, 11. punkts).

Atbilstosi Arstniecibas likuma 36. pantam arstniecibas persona ir atbildiga par
izraudzitas mediciniskas tehnologijas lietosanu un tas raditajam sekam. PTL 5. panta
sestaja dala paredzéts, ja arstniecibas iespéjas ir ierobezotas vai pielaujama vairaku veidu
arstnieciba, pacientam ir tiesibas uz arsta profesionali izdaritu izvéli, kuras pamata ir
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uz pieradijumiem balstiti mediciniskie kritériji. Konkrétaja gadijuma $ada konteksta,
pamatojoties uz slimnicas arstu konsilija atzinumu, tika piedavats pacientam sniegt vese-
libas apripes pakalpojumu. PTL 6. panta ir reglamentéta kartiba, kada var atteikties no
arstniecibas. Religiska parlieciba ir privata rakstura iemesls, lai atteiktos no arstniecibas,
un arstniecibas personam tas ir jarespekté. Apstaklis, ka pieteicéjs nepiekrit slimnicas
piedavatajai arstniecibas metodei un ir izmantojis savas tiesibas atteikties no tas, nav
pietiekams, lai konstatétu, ka arstniecibas iestade nevar nodros$inat pacientam veselibas
aprapes pakalpojumu vispar.

Ja pacients nepiekrit arstniecibas metodei, kas tiek apmaksata no valsts budzeta,
tad pacientam ir tiesibas par saviem lidzekliem vienoties ar arstniecibas iestadi, kuras
arstniecibai vins piekrit un kuras sniegtie veselibas aprapes pakalpojumi vinam ir pie-
nemami. Tomér tas nenozimé valsts pienakumu apmaksat sos pakalpojumus no valsts
budzeta lidzekliem. NVD nav ierobezojis pieteicéja tiesibas izdarit izvéli attieciba uz
veselibas aprapes pakalpojuma sanems$anu un nav $is tiesibas apsaubijis. Lidz ar to nav
pamatots pieteicéja arguments, ka noteikumu Nr. 1529 320.2. punkta konteksta NVD bija
jaatzist, ka arstniecibas iestades Latvija nevar nodrosinat veselibas aprapes pakalpojumu,
jo tas to nevar nodrosinat maksligas asinsrites apstaklos (Administrativas rajona tiesas
spriedums lieta Nr. A420281216, 2016. gada 9. novembris, 11.-12. punkts).

Attieciba uz pieteicéja lagumu atmaksat izdevumus ART noradija, ka pieteicéjs
sakotnéji nav ladzis izdevumu atmaksu, “ka to paredz noteikumu Nr. 1529 323. punkts”,
lidz ar to jautadjums nevar tikt izvértéts. Turklat, lai personai tiktu veikta izdevumu
atlidzinasana, pamatojoties uz veselibas aprupes tarifiem, kas ir spéka Latvija, nepiecie-
$ama N'VD izsniegta iepriekséja atlauja, proti, S2 veidlapa (Administrativas rajona tiesas
spriedums lieta Nr. A420281216, 2016. gada 9. novembris, 12. punkts).

Tapat ART noradija, ka arvalstu specialista piesaiste, ka tas paredzéts noteikumu
Nr. 1529 314. punkta, nav iespéjama, jo arvalstu specialists batu japieaicina gadijuma,
ja veselibas aprapes pakalpojumu butu iespéjams sniegt Latvija, pieaicinot citas valsts
arstniecibas personu arstniecibas iestadé. Sis jautajums pamatlieta nav aktuals, jo slim-
nicas riciba nav atbilstosa maksligas asinsrites aprikojuma, ar ko sniegt veselibas apripes
pakalpojumu (Administrativas rajona tiesas spriedums lieta Nr. A420281216, 2016. gada
9. novembris, 13. punkts).

Administrativas apgabaltiesas spriedums pamatlieta

Ar Administrativas apgabaltiesas (turpmak — AAT) 2017. gada 10. februara sprie-
dumu lieta Nr. A420281216 (AA43-0920-17/13) tika atstats negrozits ART spriedums,
noradot, ka ART ir pareizi konstatéjusi lietas faktiskos un tiesiskos apstaklus, ka ari ir
izdarijusi pareizus un ar tiesibu normam pamatotus secinajumus, papildus noradot, ka
pacientam nepiecieSamais pakalpojums ir no valsts budzeta lidzekliem apmaksajams
veselibas aprupes pakalpojums, un nav strida, ka tas ir nepieciesams, lai novérstu dzivibas
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funkciju vai veselibas stavokla neatgriezenisku pasliktinasanos. Tomeér, lai tiktu izsniegta
S2 veidlapa, ir jaizpildas visiem noteikumu Nr. 1529 310. punkta minétajiem kritérijiem.
Konkrétaja gadijuma neizpildas noteikumos Nr. 1529 310.2. punkta noteiktais kritérijs.

Pret pieteicéju nav pielauta diskriminacija religiskas parliecibas dél, jo valsts
pacientam nepieciesamo arstniecibu var nodrosinat. Valstij nav pienakums nodrosinat
ikvienai personai arstésanu par valsts lidzekliem tiesi ar personas izvéléto metodi. Ja
persona nepiekrit arstniecibas metodei, ko apmaksa valsts, tad $ai personai ir tiesibas
no saviem lidzekliem apmaksat arstésanu ar citu metodi. Lémums atteikt apmaksat no
valsts budzeta lidzekliem arvalsti sniegtu pakalpojumu nav saistits ar pieteicéja religisko
parliecibu, bet gan ar to, ka nepiecieS$amo arstésanu var nodrosinat Latvija. Pacientam,
protams, ir tiesibas atteikties no vinam nepienemamas arstésanas, tacu valsts ir izpildijusi
savu pienakumu nodrosinat, lai veselibas aprapes pakalpojumi bitu pacientam étiski
un kulturali pienemami. Apstaklis, ka slimnica veselibas apripes pakalpojums netiek
sniegts atbilstosi pieteicéja izvélétajai metodei, nenozimé, ka slimnica $o pakalpojumu ka
tadu nevar nodrosinat. Lémumu par atteikumu izsniegt S2 veidlapu konkrétaja gadijuma
nekadi neietekmé pieteicéja religiskie uzskati, bet gan tas, ar kadam metodém Latvija var
sniegt veselibas apripes pakalpojumu. Arstniecibas personam nav pienakuma izmantotas
metodes arstnieciba pielagot katras konkrétas personas religiskajiem uzskatiem, bet gan
nodrosinat attieciga pakalpojuma sniegsanu vispar, savas metodes balstot uz mediciniski
pamatotiem kritérijiem (Administrativas apgabaltiesas spriedums lieta Nr. A420281216,
2017. gada 10. februaris, 12. punkts).

Lidz ar to, ka

“veselibas apripes pakalpojuma snieg$ana maksligas asinsrites apstaklos vél nav klu-
vusi par visa pasaulé visparpienemamu mediciniski pamatotu arstniecibas metodi un
par tas ieguvumiem joprojam tiek diskutéts, nav iespéjams pieprasit, lai visas arstnie-
cibas personas to izvélétos istenot, jo atbilstosi Arstniecibas likuma 36. pantam par
izraudzitas mediciniskas tehnologijas lietosanu un tas sekam ir atbildiga arstniecibas
persona” (Administrativas apgabaltiesas spriedums lieta Nr. A420281216, 2017. gada
10. februaris, 13. punkts).

AAT par pamatotiem atzinusi ART sprieduma izdaritos secinajumus, kas attiecas
uz PTL 4. panta sesto dalu, PTL 5. panta sesto dalu un secindjumu, ka arstniecibas persona,
pienemot lemumu par arstniecibas metodi atbilstosi Arstniecibas likuma 36. pantam,
ir atbildiga par izraudzitas mediciniskas tehnologijas lietosanu un tas raditajam sekam.
Tapat AAT pievienojas ART nostajai, ka konkrétaja gadijuma pieteicéjam tika piedavats
sniegt pakalpojumu, kas saistits ar asins preparatu transfaziju un ka slimnica informéja
pieteicéju, ka ta nevar realizét operacijas maksliga asisnsrité bezasinu perfazija, pielietojot
asins preparatu transfaziju. Lidz ar to AAT pievienojas ART nostajai, ka pamatlieta nav
iegts mediciniski pamatots apstiprinajums tam, ka pacientam veselibas apripes pakalpo-
jumu nevar veikt, izmantojot asins preparatu transfaziju (Administrativas apgabaltiesas
spriedums lieta Nr. A420281216, 2017. gada 10. februaris, 13. punkts).
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Vienlaikus AAT pievienojas ART noraditajam:

“[..] noteikumu Nr. 1529 16. nodala noteic kartibu, kada tiek atlidzinati izdevumi par cita
ES, EEZ dalibvalsti un Sveicé sanemtajiem veselibas apriipes pakalpojumiem. Konkrétaja
gadijjuma pieteicéja délam nepieciesama sirdskaites kirurgiska korekcija un “atbilstosi
noteikumu Nr. 1529 323. punktam”, lai personai tiktu veikta izdevumu atlidzinasana,
pamatojoties uz veselibas aprupes tarifiem, kas ir spéka Latvija, nepieciesama dienesta
izsniegta iepriekséja atlauja. Pieteicéjs nav pieprasijis dienestam izsniegt iepriekséjo
atlauju, lidz ar to jautajums par pieteicéja tiesibam pretendét uz izdevumu atmaksu
péc pakalpojuma sanemsanas iestadé nav izskatits. Tadéjadi nav pamatots pieteikuma
noraditais, ka pieteicéjam nav iespéjams sanemt kompensaciju par veselibas apriapes
pakalpojuma sanemsanu Polijas arstniecibas iestadé, jo pieteicéjs noteikumu Nr. 1529
noteiktaja kartiba nav veérsies iestadé ar $adu lagumu” (Administrativas apgabaltiesas
spriedums lieta Nr. A420281216, 2017. gada 10. februaris, 6.8. punkts).

Papildus minétajam AAT noradija, ka pieteicéjam janem veéra, ka religijas briviba nav
absolata un ta ir ierobezojama, it ipasi gadijumos, ja skartas tiek citas personas pamattie-
sibas. Apstaklis, ka vecakiem ir tiesibas audzinat bérnus saskana ar savu religisko parliecibu
un filosofiskajiem uzskatiem un ka vecaki ir galvenie lémuma pienéméji attieciba uz saviem
bérniem, nenozimé, ka vecaku vara ir absolata un neierobezota. Vecaku brivibu izlemt
bérnam svarigus jautajumus iznémuma gadijumos var ierobezot, lai aizsargatu bérna inte-
reses. Atbilstosi Apvienoto Naciju Organizacijas Bérnu tiesibu konvencijas 3. pantam, Bérnu
tiesibu aizsardzibas likuma 6. panta pirmajai dalai, ka ari Bérnu tiesibu aizsardzibas likuma
24. panta piektajai dalai vecaku galvenais uzdevums ir nodrosinat, lai tiktu istenotas bérna
labakas intereses un netiktu nodarits kaitéjums. It ipa$i tas attiecas uz situaciju, kura var
tikt apdraudéta bérna dziviba, ka tas ir $aja gadijuma. Ari arstam saskana ar Konvencijas
par cilvéktiesibu un cienas aizsardzibu biologija un medicina — Konvencijas par cilvéktie-
sibam un biomedicinu skaidrojuma 48. punktu un PTL 14. panta pirmo dalu ir pienakums
aizsargat nepilngadigu pacientu pret tadiem likumisko parstavju lémumiem, kuri nav s
pacienta interesés, kas ir gadijumos, ja nepilngadiga pacienta likumiskais parstavis atsakas
dot savu piekrisanu arstniecibai. Pacients konkrétaja gadijuma tiek paklauts riskam, kas
nav mediciniski pamatots un nepieciesams. Pacienta interesés ir péc iespéjas atrak sanemt
nepieciesamos veselibas aprapes pakalpojumus. Ta ka attiecigo pakalpojumu slimnica var
nodrosinat, tad vecakiem, ievérojot bérnu interesu prioritates principu, batu japiekapjas
saviem religiskajiem apsvérumiem, lai neapdraudétu bérna dzivibu (Administrativas apga-
baltiesas spriedums lieta Nr. A420281216, 2017. gada 10. februaris, 14. punkts).

Augstakas tiesas Senata lemums
pamatlieta un prejudicialie jautajumi

Atbilstosi “Administrativa procesa likuma 103. pantam administrativa procesa
tiesa butiba ir tiesas kontrole par iestades izdota administrativa akta tiesiskumu” (Briede,
2020). Lai veiktu korektu kontroli par iestazu izdoto administrativo aktu tiesiskumu,
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vienotu ES tiesibu piemérosanu, dalibvalstu tiesam neskaidribu gadijuma par tiesibu
normas interpretaciju, ir dotas iespéjas gut skaidribu, vérsoties ar prejudicialo jautajumu
EST (Briede, 2020).

Izskatot kasacijas sidzibu, Augstakas tiesas Senatam radas saubas par to, vai pamat-
lieta tiku$as pareizi piemérotas un interpretétas tiesibu normas, tostarp ES tiesibu normas
attieciba uz lietas faktiskajiem apstakliem. Augstakas tiesas Senatam radas saubas par
to, vai konkrétaja gadijuma bija pielaujams atteikties izsniegt S2 veidlapu, pamatojo-
ties tikai uz mediciniska rakstura kritérijiem, vai ari $aja saistiba bija janem véra ari
religiska parlieciba. Tadé] ar Augstakas tiesas Senata 2019. gada 8. marta lémumu lieta
Nr. A420281216 (SKA-143/2019) tika nolemts apturét tiesvedibu pamatlieta, uzdodot
EST divus prejudicialos jautajumus:

1) vai Regulas Nr. 2004/883/EK 20. panta 2. punkts kopsakara ar Pamattiesibu hartas

21. panta 1. punktu ir interpretéjams tadéjadi, ka dalibvalsts drikst atteikt Regulas
Nr. 2004/883/EK 20. panta 1. punkta minéto atlauju, ja personas dzivesvietas val-
stlir pieejama stacionara arstésana, par kuras medicinisko efektivitati nav saubu,
tacu izmantota arstésanas metode neatbilst personas religiskajai parliecibai;

2) vai LESD 56. pants un Direktivas Nr. 2011/24/ES par pacientu tiesibu piemé-

ro$anu parrobezu veselibas aprupé 8. panta 5. punkts kopsakara ar Pamattiesibu
hartas 21. panta 1. punktu ir interpretéjams tadéjadi, ka dalibvalsts drikst atteikt
Direktivas Nr. 2011/24/ES 8. panta 1. punkta minéto atlauju, ja personas piederibas
valsti ir pieejama stacionara arstésana, par kuras medicinisko efektivitati nav
$aubu, tacu izmantota arstésanas metode neatbilst personas religiskajai parliecibai
(Latvijas Republikas Augstakas tiesas Senata léemums lieta Nr. A420281216,
2019. gada 8. marts, 22. punkts)?

Eiropas Savienibas Tiesas generaladvokata
secinajumi pamatlieta

EST generaladvokats 2020. gada 30. aprili, sniedzot secinajumus pamatlieta,
pauda nostaju, ka uz Augstakas tiesas Senata pirmo jautajumu butu jaatbild, ka Regulas
Nr. 883/2004/EK 20. panta 2. punkts kopsakara ar Pamattiesibu hartas 10. panta 1. punktu
un 21. panta 1. punktu ir jainterpreté tadéjadi, ka dalibvalsts drikst atteikt Regulas
Nr. 2004/883/EK 20. panta 1. punkta minéto atlauju, ja personas piederibas dalibvalsti
ir pieejama stacionara arstésana, par kuras medicinisko efektivitati nav $aubu, pat ja
izmantota arstésanas metode neatbilst personas religiskajai parliecibai, ja atteikums ir
objektivi pamatots ar likumigu mérki un ja $a mérka sasniegSanas lidzekli ir pieméroti
un vajadzigi. Ja nav organizatorisku vai strukturalu prasibu, kas butu saistitas ar atbil-
sto$i paredzétajai kartibai veiktu un lidzsvarotu efektivas veselibas aprapes sniegsanu
piederibas dalibvalsti, $i dalibvalsts atbilstosi Regulas Nr. 883/2004 20. panta 2. punkta
paredzétajam otrajam nosacijumam var atteikties nemt véra religisko parliecibu, ja tas
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varétu radit novértéjamu izmaksu palielinajumu piederibas dalibvalstij par sliktu efek-
tivai veselibas aprupes snieg$anai citiem cilvékiem. (Generaladvokata Dzerarda Hogana
secinajumi lieta Nr. C-243/19, 2020. gada 30. aprilis, 99.1. punkts).

Attieciba uz Augstakas tiesas Senata otro jautajumu batu jaatbild, ka tad, ja nav orga-
nizatorisku vai strukturalu prasibu attieciba uz atbilstosi paredzétajai kartibai veiktu un
lidzsvarotu efektivas veselibas apripes sniegsanu piederibas dalibvalsti, LESD 56. pants
un Direktivas Nr. 2011/24/ES 8. panta 2. punkts, 5. punkts un 6. punkta “d” apakspunkts
kopsakara ar Pamattiesibu hartas 10. panta 1. punktu un 21. panta 1. punktu ir jainter-
preté tadéjadi, ka piederibas dalibvalsts nedrikst atteikt Direktivas Nr. 2011/24/ES 8. panta
1. punkta minéto atlauju, ja personas piederibas valsti ir pieejama stacionara arstésana,
par kuras medicinisko efektivitati nav saubu, tacu izmantota arstésanas metode neatbilst
personas patiesajai religiskajai parliecibai, ja vien ta rezultata, pamatojoties uz religisko par-
liecibu, nepalielinatos pieteikumu skaits parrobezu veselibas apriipes sanemsanai, kas varétu
apdraudét (un to ir iespéjams novértét) atbilstosi paredzétajai kartibai veiktu un lidzsvarotu
efektivas veselibas aprupes sniegsanu $aja dalibvalsti. EST generaladvokats vérsa uzmanibu,
ka abos jautajumos fakti ir japarbauda iesniedzéjtiesai (Generaladvokata Dzerarda Hogana
secinajumi lieta Nr. C-243/19, 2020. gada 30. aprilis, 99.1., 99.2. punkts).

Regulas Nr. 883/2004 20. panta 2. punkta noteiktais “ir saistits vienigi ar medici-
nisku vajadzibu, nevis ar attieciga pacienta personisko izvéli (religiski vai citi apsvérumi),
lidz ar to Latvijas iestazu léemums atteikties izsniegt S2 veidlapu principa nevarétu tikt
atzits par neatbilsto$u, atsaucoties uz $o konkréto nosacijumu” (Generaladvokata Dzerarda
Hogana secinajumi lieta Nr. C-243/19, 2020. gada 30. aprilis, 54., 55. punkts). Vienlaikus
EST generaladvokats noradija, ka Direktivas Nr. 2011/24 8. panta 1. punkta paredzéts, ka
piederibas dalibvalsts var izveidot iepriekséju atlauju sistému, lai pacienti varétu sanemt
atlidzibu par noteiktam parrobezu veselibas apripes izmaksam, it ipasi tad, ja nepieciesama
attieciga pacienta uzturésanas aprapes snieg$anas vieta un ja nepieciesams arkartigi spe-
cializéts aprikojums. Tomér noteiktajiem ierobezojumiem atbilstosi Direktivas Nr. 2011/24
8. panta 1. punktam ir jabut tadiem, kas ir vajadzigi un ir sameérigi ar sasniedzamo mérki.

“Jebkadi $adi ierobezojumi nedrikst bt patvaligi diskriminéjosi vai nepamatoti traucét

pacientu brivu parvieto$anos. Tadéjadi iespéja ierobezot pieeju parrobezu veselibas

aprupei batiba ir iznémums un attiecigi ir jainterpreté sauri” (Generaladvokata Dzerarda

Hogana secinajumi lieta Nr. C-243/19, 2020. gada 30. aprilis, 65. punkts).

Tomeér kopuma Direktivas Nr. 2011/24 8. panta 5. punkta ari ir paredzéts, ka

“piederibas dalibvalsts nedrikst atteikt iepriekséju atlauju, ja pacientam ir tiesibas uz
attiecigo veselibas aprupes pakalpojumu atbilstosi 7. pantam un ja o aprupi nevar
sniegt tas teritorija mediciniski pienemama laika” (Generaladvokata Dzerarda Hogana
secinajumi lieta Nr. C-243/19, 2020. gada 30. aprilis, 67. punkts).

Konkrétaja lieta, ievérojot to, ka lieta pastav apsvérumi, kas skar religiskas parlie-
cibas forum externum, proti, religiskas parliecibas publisku pausanu, iesniedzéjtiesai ir
jaizverte, vai §is valsts tiesibu normas netiesi traucé praktizét religiju vai ievie$ atskirigu
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attieksmi, kas netiesi ir balstita uz religisko parliecibu vai ticibu. Saskana ar EST praksi,
pieméram, EST spriedumu lieta G4S Secure Solutions (Eiropas Savienibas Tiesas sprie-
dums lieta Nr. C-157/15, 2017. gada 14. marts), attiecigas normas nepamatoti netraucé
religijas praktizésanu un nerada netiesu diskriminaciju, ja tas ir objektivi pamatotas ar
legitimu mérki un ja $a mérka sasniegSanai izmantotie lidzekli ir samérigi un vajadzigi.
(Generaladvokata Dzerarda Hogana secinajumi lieta Nr. C-243/19, 2020. gada 30. aprilis,
75. punkts).

Pirmskietami Latvijas tiesibu normas, kuras ir balstitas ari uz Regulas Nr. 883/2004
20. panta 2. punktu un Direktivas Nr. 2011/24 8. panta 6. punkta “d” apakspunktu un
kuras attiecas uz prasibu par neatliekamas mediciniskas vajadzibas esamibu, lai pacienta
arstésanas izmaksas Polija tiktu atmaksatas, ir neitralas, neaizliedz tiesi praktizét religiju
un nerada tiesu diskriminaciju religiskas parliecibas dé]. Vienlaikus EST generaladvokats
noradija, ka Latvijas tiesai ir japarbauda, vai konkrétaja situacija netiek radita netiesa dis-
kriminacija (Generaladvokata Dzerarda Hogana secinajumi lieta Nr. C-243/19, 2020. gada
30. aprilis, 74. punkts).

EST generaladvokats uzsvéra, ka pamatlieta izmaksas ir batisks faktors:

“Lai ari religijas briviba ir bitiska briva sabiedriba, kura dalibvalstij batu péc iespéjas
japienem un jaaizsarga religiskas parliecibas un filozofisko uzskatu atskiribas, finansiala
atbalsta pieskirsana no valsts budzeta lidzekliem ir pilnigi cits jautajums. Visplasakas
religiskas brivibas garantijas — tadas ka Pamattiesibu hartas 10. panta 1. punkta, ECPAK
9. panta un ari dalibvalstu konstitacijas paredzétas — pasas par sevi neliek valstim
izveidot finansiala atbalsta sistému, lai individi varétu praktizét savu religisko parliecibu,
pieméram, nevar apgalvot, ka dalibvalstij batu pienakums nodrosinat transportu, lai
gados vecs un nabadzigs konkrétas ticibas parstavis varétu apmeklét dievkalpojumus
baznica, pat ja, iespéjams, varétu pieradit, ka citadi vins nevarétu izpildit savus reli-
giskos pienakumus” (Generaladvokata Dzerarda Hogana secinajumi lieta Nr. C-243/19,
2020. gada 30. aprilis, 82. punkts).

Ja dalibvalstij

“nav organizatorisku vai strukturalu iemeslu, ar kuriem varétu attaisnot LESD 56. panta
garantétas pakalpojumu sniegSanas brivibas veselibas apripes joma ierobezojumu, ir
maz ticams, ka ar lidzigiem kritérijiem varétu tikt attaisnots ierobezojums tiesibam
praktizét savu religiju vai neciest no diskriminacijas religiskas parliecibas dé] atbilstosi
Pamattiesibu harta garantétajam, iznemot tad, ja $adi varétu palielinaties pieteikumu
skaits parrobezu veselibas apriipes sanemsanai religiskas parliecibas dél un ja sadi varétu
tikt apdraudéta atbilstosi paredzétajai kartibai veikta un lidzsvarota veselibas apripes
snieg$ana Latvija, ko ir iespéjams novértét” (Generaladvokata Dzerarda Hogana seci-
najumi lieta Nr. C-243/19, 2020. gada 30. aprilis, 80. punkts).

“Saja zina ir janorada, ka VM un Latvijas valdiba rakstveida apsvérumos galvenokart
atsaucas uz Latvija veselibas aprapei pieejamiem ierobezotiem resursiem ka uz attaisno-
jumu atteikumam izsniegt iepriekséju atlauju. Organizatoriskie vai strukturalie iemesli
pasi par sevi netika minéti ka attaisnojums atteikumam atlaut parrobezu veselibas
aprapi, nepastavot neatliekamai mediciniskai vajadzibai” (Generaladvokata Dzerarda
Hogana secinajumi lieta Nr. C-243/19, 2020. gada 30. aprilis, 81. punkts).
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EST spriedums pamatlieta

EST, pamatlieta Nr. C-243/19 atbildot uz pirmo Augstakas tiesas Senata jautajumu,
nosprieda, ka Regulas Nr. 883/2004 20. panta 2. punkts, lasot to kopsakara ar Pamattiesibu
hartas 21. panta 1. punktu, ir jainterpreté tadéjadi, ka dalibvalsts drikst atteikt $is Regulas
20. panta 1. punkta minéto atlauju, ja $aja dalibvalsti ir pieejama stacionara arstésana,
par kuras medicinisko efektivitati nav Saubu, tacu izmantota arstésanas metode neatbilst
personas religiskajai parliecibai (Eiropas Savienibas Tiesas spriedums lieta Nr. C-243/19,
2020. gada 29. oktobris, 86.1. punkts).

Savukart, atbildot uz otro Augstakas tiesas Senata jautajumu, Direktivas Nr. 2011/24/
ES 8. panta 5. punkts un 6. punkta “d” apak$punkts, lasot tos kopsakara ar Pamattiesibu
hartas 21. panta 1. punktu, — ir jainterpreté tadéjadi, ka pacienta piederibas dalibvalsts
nedrikst atteikt vinam $is Direktivas 8. panta 1. punkta paredzéto atlauju, ja $aja dalib-
valstlir pieejama stacionara arstésana, par kuras medicinisko efektivitati nav saubu, tacu
izmantota arstésanas metode neatbilst $a pacienta religiskajai parliecibai, ja vien sads
atteikums nav objektivi pamatots ar legitimu mérki saglabat veselibas apripes jaudu vai
medicinisko kompetenci un ja vien tas nav piemérots un vajadzigs pasakums $a mérka
sasnieg$anai, un tas ir japarbauda iesniedzéjtiesai (Eiropas Savienibas Tiesas spriedums
lieta Nr. C-243/19, 2020. gada 29. oktobris, 86.2. punkts).

Par pirmo jautdjumu EST noradija, ka

“saskana ar Regulas Nr. 883/2004 20. panta 1. punktu apdrosinatajai personai, kas celo
uz citu dalibvalsti, lai sanemtu medicinisko apripi, principa ir jalidz kompetentas
iestades iepriekséja atlauja” (Eiropas Savienibas Tiesas spriedums lieta Nr. C-243/19,
2020. gada 29. oktobris, 23. punkts).

Regulas Nr. 883/2004 20. panta 2. punkta pirma kritérija mérkis ir dot tiesibas uz
pabalstiem natiira, ko par kompetentas iestades lidzekliem sniedz uzturésanas vietas ies-
tade atbilstosi tas dalibvalsts tiesibu aktiem, kura pabalsti tiek sniegti, ta, it ka ieintereséta
persona butu $is pédéjas iestades parzina. Tadéjadi sociali apdrosinatam personam tiek
pieskirtas tiesibas, kadu tam citadi nebitu, jo, ta ka sis tiesibas ir saistitas ar izdevumu
segSanu, ko uznemas uzturésanas vietas iestade saskana ar tiesibu aktiem, ko ta pieméro,
§is tiesibas minétajam apdrosinatajam personam nevarétu tikt garantétas tikai saskana
ar kompetentas dalibvalsts tiesibu aktiem (Eiropas Savienibas Tiesas spriedums lieta
Nr. C-243/19, 2020. gada 29. oktobris, 23., 24. punkts).

“Pamatlieta aplakotais pakalpojums ir paredzéts Latvijas tiesibu aktos. Lidz ar to pir-
mais kritérijs, kas ir ietverts Regulas Nr. 883/2004 20. panta 2. punkta (pakalpojumiem
ir jabait nodrosinatiem attiecigas valsts veselibas aprapes sistémas ietvaros, un Latvijas
gadijjuma pakalpojumam ir jabat apmaksatam no valsts budzeta un pakalpojumu saneé-
méju lidzekliem), pamatlieta ir izpildits” (Eiropas Savienibas Tiesas spriedums lieta
Nr. C-243/19, 2020. gada 29. oktobris, 26. punkts).
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EST atzina, ka stridigais jautajums pamatlieta ir par to, vai ir izpildits $aja tiesibu
norma paredzétais otrais kritérijs (pakalpojumu nevar nodrosinat termina, kas ir medi-
ciniski pamatots, nemot véra pacienta tabriza veselibas stavokli un slimibas iespéjamo
gaitu). EST, atsaucoties uz EST praksi, pieméram, EST spriedumu lieta Elena Petru v.
Casa Judeteand de Asigurari de Sandtate Sibiu, Casa Nationald de Asigurdri de Sandtate
(Eiropas Savienibas Tiesas spriedums lieta Nr. C-268/13, 2014. gada 9. oktobris), nora-
dijja, ka vajadzigas atlaujas izsnieg$anu nevar atteikt tad, ja identisku vai tikpat efektivu
arstésanu nevar laikus veikt ieinteresétas personas dzivesvietas dalibvalsti. No EST
judikatiaras, pieméram, EST sprieduma lietd The Queen, péc Yvonne Watts laguma
pret Bedford Primary Care Trust un Secretary of State for Health (Eiropas Savienibas
Tiesas spriedums lieta Nr. C-372/04, 2006. gada 16. maijs); EST sprieduma lieta Georgi
Ivanov Elchinov v. Natsionalna zdravnoosiguritelna kasa (Eiropas Savienibas Tiesas
spriedums lieta Nr. C-173/09, 2010. gada 5. oktobris); Eiropas Savienibas Tiesas spriedums
lieta Elena Petru v. Casa Judeteand de Asigurdri de Sdndtate Sibiu, Casa Nationald de
Asigurari de Sandtate (Eiropas Savienibas Tiesas spriedums lieta Nr. C-268/13, 2014. gada
9. oktobris), izriet, ka visu to apstaklu, kas raksturo katru konkréto gadijumu un kas ir
janem véra, parbaude, lai noteiktu, vai identisku vai tikpat efektivu arstésanu var sanemt
apdrosinatas personas dzivesvietas dalibvalsti, ir objektivs medicinisks novértéjums:
rapigi nemot véra ne tikai pacienta veselibas stavokli atlaujas pieprasisanas bridi un —
vajadzibas gadijuma — sapju pakapi vai vina invaliditates veidu, bet ari pacienta slimibas
vesturi (Eiropas Savienibas Tiesas spriedums lieta Nr. C-243/19, 2020. gada 29. oktobris,
32., 33. punkts).

“Ja dalibvalsts atsakas pieskirt Regulas Nr. 883/2004 20. panta 1. punkta paredzéto
iepriekséjo atlauju, tai ir jaievéro Pamattiesibu harta garantétas, tostarp tas 21. panta
paredzétas, pamattiesibas, ka ari vienlidzigas attieksmes princips” (Eiropas Savienibas
Tiesas spriedums lieta Nr. C-243/19, 2020. gada 29. oktobris, 34. punkts).

EST konstatéja, ka Latvijas tiesiskais reguléjums ir formuléts neitrali un nerada
tiesu diskriminaciju religijas dél. Vienlaikus tika secinats, ka atteikums pieskirt
pieteicéjam Regulas Nr. 883/2004 20. panta 1. punkta paredzéto iepriekséjo atlauju rada
netie$u atskirigu attieksmi religijas dél, jo pacientiem, kuriem tiek veikta mediciniska
manipulacija ar asins parliesanu, tas izmaksas tiek segtas no dzivesvietas dalibvalsts
sociala nodrosinajuma sistémas, bet pacientiem, kuri religisku iemeslu dél nolemj neveikt
$adu operaciju $aja dalibvalsti un cita dalibvalsti izmantot arstésanu, kura nav pretruna
vinu religiskajai parliecibai, izmaksas netiek segtas. Tacu atskiriga attieksme var tikt atzita
par pamatotu, ja ta ir balstita uz objektivu un sapratigu kritériju, proti, ja ta atbilst legitimi
pienemamam mérkim, kas ir izvirzits attiecigaja tiesiskaja reguléjuma, un ja $i atskiriba ir
samériga ar mérki, ko ar attiecigo attieksmi tiecas sasniegt, tas nozimé, ka salidzinamas
situacijas nedrikst but atskiriga attieksme un ka atskirigas situacijas nedrikst bat vie-
nada attieksme, ja vien $ada attieksme nav objektivi attaisnojama. Atskiriga attieksme ir
pamatota, ja ta ir balstita uz objektivu un sapratigu kritériju, proti, ja ta atbilst legitimi
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pienemamam meérkim, kas ir izvirzits attiecigaja tiesiskaja reguléjuma, un ja $i atskiriba
ir samériga ar meérki, ko ar attiecigo attieksmi tiecas sasniegt (Eiropas Savienibas Tiesas
spriedums lieta Nr. C-243/19, 2020. gada 29. oktobris, 37.—43. punkts).

EST atzina, ka atskirigas attieksmes mérkis varétu but aizsargat veselibas
apdrosinasanas sistémas finansialo stabilitati. Valstij ir jabut iespéjai planot slimnicu
skaitu, to geografisko sadali, organizésanu un tam pieskirto materialo nodrosinajumu
vai pat to piedavato arstniecibas pakalpojumu raksturu, un parasti ar $adu planosanu tiek
apmierinatas dazadas vajadzibas. No vienas puses, $is planosanas mérkis ir nodrosinat
attiecigas valsts teritorija pietiekamu un pastavigu piekluvi lidzsvarotas un kvalitativas
stacionaras aprupes pakalpojumu klastam. No otras puses, $ai planosanai vajadzétu
nodrosinat izmaksu kontroli un, cik vien iespéjams, izvairisanos no finansu un teh-
nisko lidzeklu un cilvéku resursu nelietderigas izmantosanas. Sada resursu nelietderiga
izmantos$ana butu ipasi kaitiga, jo stacionaras apriipes nozare ir saistita ar ievérojamam
izmaksam un tai ir jaapmierina pieaugosas vajadzibas, lai gan finansu lidzekli, ko var
veltit veselibas aprupei, nav neierobezoti (Eiropas Savienibas Tiesas spriedums lieta
Nr. C-243/19, 2020. gada 29. oktobris, 44.—46. punkts).

Par otro jautajumu EST noradija, ka Latvija bija izveidota Direktivas Nr. 2011/24
8. panta pielauta iepriekséjo atlauju sistéma un $is sistémas meérkis bija nodrosinat
izmaksu kontroli un garantét pietiekamu un pastavigu piekluvi lidzsvarotam kvalitativas
arstésanas pakalpojumu klastam, un tas ir legitimi. Lidz ar to nepiecieSams parbaudit,
vai minéta sistéma aprobezojas tikai ar to, kas ir nepiecieSams un sameérigs legitima
meérka sasnieg$anai (Eiropas Savienibas Tiesas spriedums lieta Nr. C-243/19, 2020. gada
29. oktobris, 71. punkts).

EST noradija, ka dalibvalsts nevar atsaukties uz meérki aizsargat sociala
nodro$inajuma sistémas finansu stabilitati, lai pamatotu atteikumu pieskirt Direktivas
Nr. 2011/24 8. panta 1. punkta paredzéto atlauju tados apstaklos, ka pieteicéja gadijuma
(Eiropas Savienibas Tiesas spriedums lieta Nr. C-243/19, 2020. gada 29. oktobris,
72.-78. punkts).

Turklat attieciba uz mérki saglabat veselibas apripes jaudu vai medicinisko kom-
petenci “iesniedzéjtiesai ir jaizvérté, vai Latvijas iepriekséjas atlaujas sistéma, ar kuru
tiek ieviests Direktivas Nr. 2011/24 8. panta 1. punkts, attiecas tikai uz to, kas ir nepie-
cieSsams un sameérigs i mérka sasniegSanai, tad, ja piederibas dalibvalsts ir atteikusies
segt pacientam radusas parrobezu stacionaras apripes izmaksas tada apméra, kada tas
butu segtas identiskas apripes sniegsanas gadijuma $aja dalibvalsti” (Eiropas Savienibas
Tiesas spriedums lieta Nr. C-243/19, 2020. gada 29. oktobris, 79. punkts).

Ja Latvijas tiesas konstatétu, ka iepriekséjo atlauju sistéma neparsniedza to, kas bija
nepieciesams un sameérigs $a legitima mérka sasnieg$anai, tad butu nepieciesams vértét
ari to, vai atlaujas atteiksanas gadijuma, kad Latvija var nodrosinat mediciniski efektivu
arstésanu, tacu $1 arstéSana neatbilst personas religiskajai parliecibai, netiek pielauts
diskriminacijas aizlieguma parkapums. EST noradjija, ka ari $ada gadijjuma atteikums
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izsniegt atlauju un atlidzinat izdevumus rada netiesu atskirigu attieksmi religijas dél.
Sprieduma ari skaidrots: ta ka sai atskirigajai attieksmei ir legitims meérkis — saglabat
veselibas apriipes jaudu un medicinisko kompetenci —, Latvijas tiesam ir jaizvérté, vai
minéta atskiriga attieksme bija sameériga, tostarp, vai pacientu religiskas parliecibas
nemsana véra, istenojot Direktivas Nr. 2011/24 8. panta 5. punktu un 6. punkta
“d” apakspunktu, raditu risku stacionaras arstésanas planosanai Latvija (Eiropas
Savienibas Tiesas spriedums lieta Nr. C-243/19, 2020. gada 29. oktobris, 81.—84. punkts).

Augstakas tiesas Senata spriedums pamatlieta

Péc EST sprieduma sanems$anas Augstakas tiesas Senats ar 2020. gada 27. novembra
spriedumu lieta Nr. A420281216 (SKA-18/2020) nosprieda atcelt AAT 2017. gada 10. februara
spriedumu un nosutit lietu jaunai izskatisanai apelacijas instances tiesai. Augstakas tiesas
Senata sprieduma ari noradits uz vairakiem AAT procesualiem parkapumiem.

Augstakas tiesas Senats noradija, ka nav pamatots AAT secinajums, ka pieteicéjs
sakotnéji nav prasijis izdevumu atmaksu, ka tas paredzéts noteikumu Nr. 1529 328. punkta
(atbilstosi noteikumu Nr. 1529 323. punktam — L. S. piebilde), lidz ar to jautajums nevar
tikt izvértéets. Augstakas tiesas Senats vérsa uzmanibu, ka EST sprieduma ir noradits, ka

“pieteikuma par veselibas apripes izdevumu pilnigu atmaksu saskana ar Regulu
Nr. 883/2004 netiesi, bet noteikti ir ietverts ari izdevumu atmaksasanas pieprasjums

Y=

Direktivas Nr. 2011/24 7. panta paredzétajas robezas” (Latvijas Republikas Augstakas
tiesas Senata spriedums lieta Nr. A420281216, 2020. gada 27. novembris, 17. punkts).

Ta ka lieta nav strida par to, ka pieteicéjs laikus bija pieprasijis segt izdevumus
par pacienta veselibas aprupi Polija saskana ar Regulu Nr. 883/2004, tad secinams, ka
atbilstosi EST noraditajam $is pieprasijums ietvéra ari pieprasijumu atlidzinat izdevumus
par pacienta arstésanu Polija atbilstosi Direktiva Nr. 2011/24 paredzétajam, ja tiek atteikta
izdevumu atlidzinasana, pamatojoties uz Regulu Nr. 883/2004. Lidz ar to, “ja AAT gribéja
noradit, ka pieteicéjs nav ievérojis lietas iepriekséjo arpustiesas izskatiSanas kartibu, tad
$ads secinajums nav pamatots” (Latvijas Republikas Augstakas tiesas Senata spriedums
lieta Nr. A420281216, 2020. gada 27. novembris, 17. punkts).

Augstakas tiesas Senats ari vérsa uzmanibu uz to, ka ka AAT nekorekti piemérojusi
noteikumu Nr. 1529 normas, noradot, ka izdevumi tiek atlidzinati tikai tad, ja persona
ir sanémusi iepriekséju atlauju. Proti, Senats noradija, ka AAT, lai pamatotu atlaujas
nepieciesamibu, ir atsaukusies uz noteikumu Nr. 1529 323.2. punktu, kas cita starpa
paredz, ka NVD lemj par iepriekséjas atlaujas izsniegsanu tada planveida veselibas apripes
pakalpojuma ka kardiokirurgiska arstésana stacionara (323.2. punkts) sanemsanai kada
ES, EEZ dalibvalsti vai Sveicé. Ta¢u $1 norma ir ieklauta noteikumu Nr. 1529 15. nodala,
kura noteikta kartiba, kada tiek izsniegti dokumenti veselibas apripes pakalpojumu
sanemsanai cita ES, EEZ dalibvalsti vai Sveicé, nevis 16. nodala, kura noteikta kartiba,
kada tiek atlidzinati izdevumi par cita ES, EEZ dalibvalsti un Sveicé sanemtajiem veselibas
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aprupes pakalpojumiem (kura cita starpa ietverts noteikumu Nr. 1529 328. punkts). AAT
nav paskaidrojusi, kapéc noteikumu Nr. 1529 323. punkta reglamentéta iepriekséjas
atlaujas izsniegSanas kartiba tomeér ir attiecinama ari uz izdevumu, kas segti no perso-
nigajiem lidzekliem, atlidzinasanu.

“Ja noteikumi Nr. 1529 tie§am to paredzéja, tad AAT vajadzéja vértét, vai sada sistéma

atbilst Direktivas Nr. 2011/24 prasibam, ko AAT nav darijusi. Ja, veicot minéto

izvertejumu, tiktu secinats, ka sistéma atbilst Direktivas Nr. 2011/24/ES prasibam,

tad butu nepieciesams vel vértét, vai $1 sistéma neparkapj diskriminacijas aizlieguma

principu, ko AAT nav darijusi” (Latvijas Republikas Augstakas tiesas Senata spriedums

lieta Nr. A420281216, 2020. gada 27. novembris, 12.-19. punkts).

Secinajumi

Raksta nobeiguma, izdarot secinajumus par nacionalo tiesu darbu, autore vispirms
vélétos vérst uzmanibu uz pienakumiem, ko EST ir definéjusi dalibvalstu nacionalajam
tiesam attieciba uz ES tiesibu normu piemérosanu, proti, ka

“dalibvalstu nacionalajam tiesam ir pienakums piemérot ES tiesibu aktus, it ipasi
gadijumos, kad jaaizsarga tiesibas, ko tie pieskir individiem. Dalibvalsts tiesa nedrikst
piemérot nevienu valsts tiesibu normu, kas biitu pretruna ar ES tiesibam, neatkarigi no
ta, vai ta pienemta pirms ES tiesibu normam vai péc tam. Valsts tiesai, kurai saskana
ar savu kompetenci japieméro ES tiesibu normas, ir pienakums nodro$inat $o normu
pilnigu iedarbibu, vajadzibas gadijuma — péc savas iniciativas nepiemérojot pretrunigu
valsts tiesibu normu, pat tad, ja ta ir pienemta vélak, un tiesai nav japrasa vai jagaida,
lai pirms tam $ada norma tiktu atcelta ar likumdos$anas vai citiem konstitucionaliem
lidzekliem, pieméram, EST spriedums lieta Amministrazione delle Finanze dello Stato
v Simmenthal SpA, ar kuru sakotnéji tika iedibinati sie pienakumi” (Eiropas Savienibas
Tiesas spriedums lieta Nr. C-106/77, 1978. gada 9. marts, 21., 29. punkts).

Nacionalaja limeni minétas EST atzinas attieciba uz ES tiesibu aktu piemérosanu
administrativaja procesa varétu tikt saistitas ar Administrativa procesa likuma nostip-
rinato objektivas izmeklésanas principu un tiesu juridiskas obstrukcijas aizlieguma
principu (Administrativa procesa likums, 2001, 15. panta divpadsmita dala, 107. panta
ceturta dala).

Analizéjot Augstakas tiesas Senata lémumu pamatlieta un prejudicialos jauta-
jumus, tika noskaidrots, ka administrativa procesa tiesas butiba ir tiesas kontrole par
iestades izdota administrativa akta tiesiskumu. Lai tiesa $o kontroli spétu istenot, tai
jaievéro objektivas izmeklésanas princips, kas noteic, ka nolaka prasijuma robezas
noskaidrot patiesos lietas apstaklus un panakt tiesisku un taisnigu lietas izskatisanu
tiesa dod administrativa procesa dalibniekiem noradijumus un ieteikumus, ka ari savac
pieradijumus péc savas iniciativas. Saskana ar objektivas izmeklésanas principu tiesai ir
vispusigi janoskaidro lietas izlems$anai batiskie apstakli un, ja nepieciesams, pasai jasavac
pieradijumi vai jadod noradijumi procesa dalibniekiem par pieradijumu iesnieg$anas
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nepiecieSamibu. Objektivas izmeklésanas principa ietvaros tiesai ir pienakums izlemt,
vai esosais pieradijumu kopums ir pietiekams lietas izspriesanai vai ir nepieciesamiba
péc papildu pieradijumiem. Sis princips zinama méra skatams konteksta ari ar patvalas
aizlieguma principu administrativaja procesa, kas paredz, ka tiesam ir jasniedz racionals
nolémuma pamatojums, kas nozimé to, ka ir jabtt saprotamam, ka tiesa ir nonakusi lidz
lietas risindjumam. Noléemumu var atzit par neracionaluy, ja nav nemta véra acimredzami
piemérojama norma vai §1 norma tikusi interpretéta seviski aplami (Administrativa pro-
cesa likuma komentari: A un B dala, 2013, 161-163).

Konkrétaja gadijuma, domajams, AAT ir novirzijusies no pamatlietas butibas,
skaidrojot, ka par izraudzitas mediciniskas tehnologijas lietosanu un tas sekam ir atbildiga
arstniecibas persona, ka operacijas veiksanas metode maksligas asinsrites apstaklos nav
kluvusi par visa pasaulé visparpienemamu mediciniski pamatotu arstniecibas metodi, ka
ari papildu ART argumentacijai noradot uz to, ka bérna tiesibas uz dzivibu ir prioritaras
pret vecaku tiesibam uz religijas brivibu. Sie jautajumi, autores ieskata, neattiecas uz lietas
batibu un racionali nepamato to, kapéc iestades ir pareizi piemérojusas tiesibu normas,
atsakot pieteicéjam izsniegt S2 veidlapu.

Papildus Augstakas tiesas Senata sprieduma pamatlieta noraditajam, kas attiecas
uz AAT nepamatoto tiesibu normu interpretaciju, japievérs uzmaniba tam, ka AAT nepa-
reizi piemérojusi ari PTL normas, proti, PTL 4. panta sesto dalu, noradot, ka saskana ar
$o tiesibu normu pacientam ir tiesibas sanemt veselibas stavoklim atbilstosus apripes
pakalpojumus. Autore skaidro, ka PTL 4. panta sesta dala reglamenté pacienta tiesibas
sanemt informaciju par sniegto arstniecibu un tas pabeigsanas pamatojumu, ka ari turp-
mako arstniecibu un socialajiem pakalpojumiem. “Normas mérkis ir aizsargat pacienta
tiesibas sanemt atgriezenisko saikni arstniecibas procesa no veselibas apripes pakalpo-
juma sniedzéja, kuru vin$ sagaida, vérsoties péc palidzibas, un nodros$inat arstniecibas
nepartrauktibu” (Saberte, Strazdina, 2019, 54).

Pacienta tiesibas sanemt veselibas stavoklim atbilstosu arstniecibu reglamenté
PTL 5. panta pirma dala, kas ietver ari valsts pienakumu nodrosinat to, lai pacienti
veselibas apripes pakalpojumus sanemtu bez jebkadas diskriminacijas (Vilka, 2019, 66).
Turklat vel janorada, ka PTL ir ietverta atsauce uz saisto$ajiem ES tiesibu instrumen-
tiem, pieméram, Direktivu Nr. 2011/24/ES un Padomes 2000. gada 29. janija Direktivu
Nr. 2000/43/EK, ar ko ievies vienadas attieksmes principu pret personam neatkarigi no
rasu vai etniskas piederibas, kuras mérkis ari ir ieviest vienadas attieksmes principu ES
dalibvalstis un novérst diskriminaciju atkariba no rasu un etniskas piederibas, un ta uz
veselibas apripes jomu attiecinama tiktal, ciktal ta skar piekluvi precém un pakalpoju-
miem un to nodrosinasanu (Pacientu tiesibu likums, 2009).

Lai gan PTL ietverto ES tiesibu aktu, no kuriem izriet PTL ietvertais reguléjums,
nav izsmeloss, autore pauz nostaju, ka AAT, precizi analizéjot nacionalos un ES norma-
tivos aktus, kas attiecas uz pamatlietu, varéja nonakt pie secindjuma, ka pamatlieta ir
jaanalizé, vai potenciali nav ticis pielauts diskriminacijas aizlieguma principa parkapums.
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Autores ieskata, objektivas izmeklésanas ietvaros AAT varéja no VM pieprasit
pieradijumus, lai noskaidrotu, vai atteikums izsniegt S2 veidlapu, ka ari atteikums veikt
no personiskajiem lidzekliem izdoto lidzeklu par parrobezu veselibas apripes pakal-
pojumu atmaksu, konkrétaja gadijuma ir objektivi pamatots ar legitimu mérki saglabat
veselibas apripes jaudu vai medicinisko kompetenci, tadéjadi izdarot secindgjumus par
diskriminacijas aizlieguma principa parkapuma esibu vai neesibu. Iespéju noskaidrot
$os jautajumus veél jo vairak pamato apstaklis, ka VM savos paskaidrojumos AAT bija
noradijusi, ka veselibas apripes pakalpojumu nodrosinajuma apjoms ir saistits ar
finanséjuma apjomu un ka cita valsti sniegtais pakalpojums, ko apmaksa veidlapas S2
izsniegsanas gadijuma, rada sekas, ka valstij jasedz visas izmaksas saskana ar Polija
noteiktajam izmaksam, iztéréjot lielakus finansu lidzeklus, kas nozimé, ka papildu
iztérétie lidzekli tiks atnemti citai Latvijas sabiedribas dalai. Savukart pieteicéjs savos
paskaidrojumos saistiba ar minéto noradija, ka atteikums izsniegt S2 veidlapu ir novedis
pie situacijas, ka, neatsakoties no savas religiskas parliecibas, vinam nav iespéjams sanemt
veselibas apripes pakalpojumu Latvija, ka arl nav iespéjams sanemt finanséjumu vai
kompensaciju veselibas aprupes pakalpojuma sanemsanai Polijas arstniecibas iestade,
vismaz taja vertiba, kada butu Latvija sniegtam pakalpojumam. Tadéjadi finansu lidzekli,
kuri pieteicéjam pienakas no valsts, netiek iztéréti pieteicéja laba. Sadu situaciju nevar
atzit par taisnigu, jo pieteicéjam nav nodrosinata vienlidziga pieejamiba medicinas pakal-
pojumiem (Administrativas apgabaltiesas spriedums lieta Nr. A420281216, 2017. gada
10. februaris, 2.6., 3.6. punkts).

Pastavot sadiem apstakliem, autore pauz nostaju, ka, iespéjams, veicot efektivu
objektivo izmeklésanu un noskaidrojot visus lietas faktiskos apstaklus diskriminacijas aiz-
lieguma konteksta, jautdjumus EST par ES tiesibu normu interpretaciju prejudiciala nolée-
muma taisi$anai, bija iespéjams uzdot jau pamatlietas izskatisanas laika AAT. Papildus
minétajam, autores ieskata, $aja lieta butu pieskirama nozime ne tikai objektivas izmek-
lésanas principam, bet ariiestazu un tiesu juridiskas obstrukcijas aizliegumam adminis-
trativaja procesa. Saskana ar juridiskas obstrukcijas aizliegumu administrativaja procesa
iestade un nacionala tiesa nedrikstétu atteikties izlemt jautajumu, pamatojoties tikai uz
to, ka Sis jautajums nav noreguléts ar likumu vai citu aréjo normativo aktu. Atbilstosi
juridiskas obstrukcijas aizliegumam taja gadijuma, ja likums pats par sevi taisnigi neat-
risina tiesisku problému un ja iestade $o problému nav varéjusi atrisinat, tad tiesai ir
pienakums “saskana ar praktiska saprata robezam un sabiedribas fundamentalajiem
visparéjiem taisniguma prieksstatiem” to atrisinat. Tiesnesu darbiba neaprobezojas ar
likumdevéja lémumu izzinasanu un pasludinasanu. Tiesai ir japarada sabiedribas vértibu
prieksstatus, kas “raksturigi konstitucionalajai tiesibu sistémai, bet rakstitajos likumos
neatspogulojas nemaz vai ir nepilnigi” (Administrativa procesa likuma komentari: A un
B dala, 2013, 259).

— 184 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Laura Saberte. Pacienta tiesibas sanemt parrobezu veselibas apripes
pakalpojumu, ja pacienta piederibas dalibvalsti ir pieejama efektiva stacionara arstésana,
ta¢u izmantota arstésanas metode neatbilst pacienta religiskajai parliecibai

Konkrétaja gadijuma gan iestades, gan nacionalas tiesas pamatojas uz apsvérumu,
ka personas religiska parlieciba ka kritérijs nav minéts normativajos aktos, lai izvértétu
jautajumu par ieprieks$éjas atlaujas izsniegsanu vai no personiskajiem lidzekliem veikto
izdevumu atmaksu par parrobezu veselibas apriupes pakalpojumu sanemsanu, lidz ar to
uzskatija, ka tas nav janem véra un nav jaizvérté. Tomeér tiesibas uz religijas brivibu ir
dala no cilvéktiesibam un tas konstitucionala limeni ir nostiprinatas Satversmé, ka ari
attieciba uz tam skaidri attiecas diskriminacijas aizlieguma princips, tapéc iestadém un
tiesam bija pienakums to izvértét.

Jauzsver, ka uz raksta sagatavosanas un iesniegsanas bridi nav zinams, kads ir AAT
nolémums péc Augstakas tiesas Senata sprieduma pamatlieta (tas vél nav pienemts).
Tomeér secinams, ka AAT ir javeic visaptvero$a pieradijumu analize, lai varétu identificét,
vai konkrétaja gadijuma valsts riciba bija tiesiski attaisnojama.

Pateiciba

Autore izsaka pateicibu LL.D. Santai Slokenbergai par atbalstu zinatniska raksta
izstrades gaita.

Avoti un literatura

Tiesibu akti

1. Administrativa procesa likums: Latvijas Republikas likums. Latvijas Vestnesis. 164(2551),
14.11.2001.

2. Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija: Eiropas Padomes starptautisks doku-
ments. Latvijas Vestnesis. 143/144, 13.06.1997.

3. Starptautiskais pakts par pilsonu un politiskajam tiesibam: Apvienoto Naciju Organizacijas
starptautisks dokuments. Latvijas Vestnesis. 61, 23.04.2003.

4. Eiropas Parlamenta un Padomes Direktiva 2011/24/ES (2011. gada 9. marts) par pacientu tie-
sibu piemérosanu parrobezu veselibas aprupé. Eiropas Savienibas Oficialais Veéstnesis. L88/45,
04.04.2011.

5. Eiropas Parlamenta un Padomes Regula (EK) Nr. 987/2009 (2009. gada 16. septembris), ar ko
nosaka isteno$anas kartibu Regulai (EK) Nr. 883/2004 par socialas nodro$inasanas sistému
koordinésanu (Dokuments attiecas uz EEZ un Sveici). Eiropas Savienibas Oficidlais Véstnesis.
L284, 30.10.2009.

6. Eiropas Parlamenta un Padomes Regula (EK) Nr. 883/2004 (2004. gada 29. aprilis) par socialas
nodrosinasanas sistému koordinésanu (Dokuments attiecas uz EEZ un Sveici). Eiropas Savienibas
Oficialais Vestnesis. L166, 30.04.2004.

7. Eiropas Savienibas Pamattiesibu harta. Eiropas Savienibas Oficidlais Veéstnesis. C202,07.06.2016.

. Latvijas Republikas Satversme: Latvijas valsts likums. Latvijas Véstnesis. 43, 01.07.1993.

9. Ligums par Eiropas Savienibas darbibu (konsolidéta versija). Eiropas Savienibas Oficidlais
Vestnesis. C202, 07.06.2016.
10. Pacientu tiesibu likums: Latvijas Republikas likums. Latvijas Veéstnesis. 205, 30.12.2009.

o

— 185 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Laura Saberte. Pacienta tiesibas sanemt parrobezu veselibas apripes
pakalpojumu, ja pacienta piederibas dalibvalsti ir pieejama efektiva stacionara arstésana,
ta¢u izmantota arstésanas metode neatbilst pacienta religiskajai parliecibai

11. Veselibas aprupes finansé$anas likums: Latvijas Republikas likums. Latvijas Véstnesis. 259(6086),
31.12.2017.

12. Veselibas apriipes organizésanas un finansésanas kartiba: Latvijas Republikas Ministru kabineta
17.12.2013. noteikumi Nr. 1529. Latvijas Véstnesis. 253, 30.12.2013.

13. Veselibas apripes pakalpojumu organizésanas un samaksas kartiba: Latvijas Republikas Ministru
kabineta 28.08.2018. noteikumi Nr. 555. Latvijas Vestnesis. 176, 05.09.2018.

14. Vispareéja cilvéktiesibu deklaracija: Apvienoto Naciju Organizacijas starptautisks dokuments:
pienemta un pasludinata ar Generalas Asamblejas 1948. gada 10. decembra 217. A (III) rezolaciju.
Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs. 21, 24.05.1990.

Tiesu prakse

15. Administrativas apgabaltiesas 2017. gada 10. februara spriedums lieta Nr. A420281216 (A A43-
0920-17/13). https://manas.tiesas.lv/eTiesasMvc/nolemumi

16. Administrativas rajona tiesas 2016. gada 9. novembra spriedums lieta Nr. A420281216 (A42-
02812-16/16).

17. Court of Justice of the European Union Press release No 134/20 Luxembourg 29 October 2020.
Judgment in Case C-243/19 A. v. Veselibas ministrija. The refusal by a patient’s Member State
of affiliation to grant prior authorisation for the reimbursement of cross-border healthcare
costs when effective hospital treatment is available in that Member State but the method of
treatment used is against the insured person’s religious beliefs brings about a difference in
treatment indirectly based on religion. https://curia.europa.eu/jcms/upload/docs/application/
pdf/2020-10/cp200134en.pdf

18. Eiropas Savienibas Tiesas spriedums lieta A. pret Veselibas ministriju, Nr. C-243/19 (2020. gada
29. oktobris). https://eur-lex.europa.eu/legal-content/LV/TXT/HTML/?uri=CELEX:62019CJ02
43&from=EN

19. Eiropas Savienibas Tiesas spriedums Samira Achbita, Centrum voor gelijkheid van kansen en
voor racismebestrijding v. G4S Secure Solutions NV, Nr. C-157/15 (2017. gada 14. marts).

20. Eiropas Savienibas Tiesas spriedums lieta Elena Petru v. Casa Judeteand de Asigurdri de Sdndtate
Sibiu, Casa Nationald de Asigurdri de Sdndtate, Nr. C-268/13 (2014. gada 9. oktobris).

21. Eiropas Savienibas Tiesas spriedums lieta Georgi Ivanov Elchinov v. Natsionalna zdravnoosigu-
ritelna kasa, Nr. C-173/09 (2010. gada 5. oktobris).

22.Eiropas Savienibas Tiesas spriedums lietd Amministrazione delle Finanze dello Stato
v Simmenthal SpA Nr. C-106/77 (1978. gada 9. marts).

23. Eiropas Savienibas Tiesas spriedums lieta The Queen, péc Yvonne Watts luguma pret Bedford
Primary Care Trust un Secretary of State for Health, Nr. C-372/04 (2006. gada 16. maijs).

24. European Court of Human Rights: Guide on Article 9 of the European Convention on Human
Rights: Freedom of thought, conscience and religion. 31 December 2020. https://www.echr.coe.
int/Documents/Guide_Art_9_ENG.pdf

25. Generaladvokata Dzerarda Hogana (Gerard Hogan) secinajumi, sniegti 2020. gada 30. aprili lieta
A. pret Veselibas ministriju, Nr. C-243/19.

26. Latvijas Republikas Augstakas tiesas Senata 2019. gada 8. marta lémums lieta Nr. A420281216
(SKA-143/2019).

27. Latvijas Republikas Augstakas tiesas Senata 2020. gada 27. novembra spriedums lieta
Nr. A420281216 (SKA-18/2020).

— 186 —


https://manas.tiesas.lv/eTiesasMvc/nolemumi
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-10/cp200134en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-10/cp200134en.pdf
https://eur-lex.europa.eu/legal-content/LV/TXT/HTML/?uri=CELEX:62019CJ0243&from=EN
https://eur-lex.europa.eu/legal-content/LV/TXT/HTML/?uri=CELEX:62019CJ0243&from=EN
https://www.echr.coe.int/Documents/Guide_Art_9_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_9_ENG.pdf

SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Laura Saberte. Pacienta tiesibas sanemt parrobezu veselibas apripes
pakalpojumu, ja pacienta piederibas dalibvalsti ir pieejama efektiva stacionara arstésana,
ta¢u izmantota arstésanas metode neatbilst pacienta religiskajai parliecibai

Literatiira

28. Administrativa procesa likuma komentari: A un B dala. (2013). Aut. kol. Dr. iur. ]. Briedes zin. red.
Riga: Tiesu namu agentira.

29. Briede, J. (2020). Eiropas Savienibas tiesibu normu piemérosana administrativaja procesa. https://
doi.org/10.22364/juzk.78.02

30. Medicinas tiesibas. (2015). Aut. kol. A. S. Slokenbergas zin. red. Riga: Tiesu namu agentura.

31. Prpic, M. (2018). Religion and human rights. European Parliamentary Research Service. http://
www.europarl.europa.eu/at-your-service/files/be-heard/religious-and-non-confessional-dia-
logue/events/en-20181204-eprs-briefing-religion-and-human-rights.pdf

32. Saberte, L. (2019). 3. pants: Visparigie noteikumi. No: Pacientu tiesibu likuma komentari.
Aut. kol. S. Slokenbergas zin. red. Riga: Latvijas Véstnesis.

33. Saberte, L., Strazdina L. (2019). 4. pants: Tiesibas uz informaciju. No: Pacientu tiesibu likuma
komentari. Aut. kol. S. Slokenbergas zin. red. Riga: Latvijas Véstnesis.

34. Theory and practice of the European Convention on Human Rights. (2018). P. van Djik,
F. van Hoof, A. van Rijn, L. Zwaak (Eds.). 5th ed. Cambridge: Interestia.

35. Vilka, L. (2019). 5. pants: Tiesibas uz arstniecibu. No: Pacientu tiesibu likuma komentari. Aut. kol.
S. Slokenbergas zin. red. Riga: Latvijas Véstnesis.

— 187 —


https://doi.org/10.22364/juzk.78.02
https://doi.org/10.22364/juzk.78.02
http://www.europarl.europa.eu/at-your-service/files/be-heard/religious-and-non-confessional-dialogue/events/en-20181204-eprs-briefing-religion-and-human-rights.pdf
http://www.europarl.europa.eu/at-your-service/files/be-heard/religious-and-non-confessional-dialogue/events/en-20181204-eprs-briefing-religion-and-human-rights.pdf
http://www.europarl.europa.eu/at-your-service/files/be-heard/religious-and-non-confessional-dialogue/events/en-20181204-eprs-briefing-religion-and-human-rights.pdf

SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Arstniecibas personas tiesibas
paust savu religisko parliecibu
darba tiesiskajas attiecibas

Right of Medical Practitioner to Express Their Religious
Beliefs in Employment Relations

Mg. iur. Laura Saberte
ORCID: 0000-0002-3712-5419
Rigas Stradina universitdte, Juridiska fakultdate, Latvija
Laura.Saberte@rsu.lv

Mg. iur. Dace Tarasova
ORCID: 0000-0003-0524-4285
Rigas Stradina universitate, Juridiska fakultdate, Latvija
Dace.Tarasova@rsu.lv

Ph.D. Karina Palkova
ORCID: 0000-0002-6909-571X
Rigas Stradina universitate, Juridiska fakultdate, Latvija
Karina.Palkova@rsu.lv

Abstract

The rights of medical practitioners are broadly defined in both national and inter-
national legislation. The scope of the rights of medical practitioners is evolving along
with the development of certain sub-sectors of the field of law. One of the topical issues
in the context of the exercise of the rights of medical practitioners is the right of medical
practitioners to express their religious beliefs from the Labor law perspective. The right
of medical practitioners to freedom of religion is to be seen as part of human rights as
well. Member States that have acceded to human rights instruments that protect the right
to freedom of religion do not have the right to intervene and take coercive measures to
change these views. The right to freedom of religion at the level of human rights applies
to a medical practitioner as an individual living in a democratic society and as a person
with a medical education who is engaged in medical treatment or prevention, diagnosis
and treatment, medical rehabilitation and patient care has rights and obligations within
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the framework of the activity. The aim of the article is to study the right of medical prac-
titioners to express their religious beliefs in employment relations, as well as to identify
problematic issues researching the case law of the CJEU and the ECtHR.

Keywords: expression of religion, medical practitioner, medical law, labour law,
prohibition of discrimination.

levads

Arstniecibas personu tiesibas ir plasi definétas gan nacionalos, gan ari starp-
tautiskos tiesibu aktos. Arstniecibas personu tiesibu tvérums attistas lidztekus atse-
viskam tiesibu zinatnes apaksnozarém. Viens no aktualiem jautajjumiem arstsniecibas
personu tiesibu realizésanas konteksta ir arstniecibas personu tiesibas paust savu religisko
parliecibu darba tiesiskajas attiecibas. Arstniecibas personu tiesibas uz religijas brivibu
ir vertéjamas ka dala no cilvéktiesibam. Dalibvalstim, kuras pievienojusas cilvéktiesibu
instrumentiem, ar kuriem tiek aizsargatas tiesibas uz religijas brivibu, nav tiesibu iejauk-
ties un veikt piespiedu pasakumus, lai sos uzskatus mainitu. Dalibvalsts nedrikst noteikt
individam, kam vinam butu jatic, nedrikst piespiest uznemties saistibas un nedrikst veikt
nekada veida piespiedu pasakumus, ka ari piemérot sodu, vérst vardarbibu vai piedavat
individam noteikta veida labumus, lai vin$ mainitu savu parliecibu, ka ari nedrikst veikt
izmeklésanu, lai atklatu vina iekséjo ticibu, un piemérot sankcijas, lai mazinatu vai mai-
nitu vina religisko parliecibu.

Veértéjot lidzsvaru starp arstniecibas personas pamattiesibu ierobezojumu un
labumu, ko gust sabiedriba (konkrétaja gadijuma pacients) noteikta ierobezojuma gadi-
juma, ir jaizskata ari diskriminacijas aizlieguma principu ievérosana. Minétais attieci-
nams ari uz arstniecibas personas tiesibam paust savu religisko parliecibu darba tiesiskajas
attiecibas. Jaatzimé, ka tiesibas uz religijas brivibu cilvéktiesibu limeni uz arstniecibas
personu ir attiecinamas ka uz demokratiska sabiedriba dzivojosu individu un ka uz per-
sonu, kam ir mediciniska izglitiba un kas nodarbojas ar arstniecibu jeb individualu slimibu
profilaksi, diagnostiku un arstésanu, medicinisko rehabilitaciju un pacientu aprapi, un
kam profesionalas darbibas ietvaros piemit tiesibas un pienakumi. Arstniecibas persona,
ja vien ta nav nodibinajusi arstniecibas iestadi un individuali neveic, pieméram, fiziskas
personas saimniecisko darbibu, ir darbinieki jeb personas, kas uz darba liguma pamata
par noligto darba samaksu veic noteiktu darbu darba devéja vadiba.

Darba tiesibas, tostarp nodarbinatibas jautdjumos, diskriminacijas aizliegumu
regulé Darba likums, kura noteikts, ka ikvienam darbiniekam ir vienlidzigas tiesibas uz
darbu, ka ari taisnigiem, drosiem un veselibai nekaitigiem darba apstakliem. Tas nozimé,
ka darba devéjam §is tiesibas darbiniekiem ir janodrosina bez jebkadas tiesas vai netiesas
diskriminacijas, turklat neatkarigi no darbinieka religiskas parliecibas; tas attiecinams
ari uz arstniecibas personam. Attieciba uz religisko parliecibu darba tiesisko attiecibu
nodibinasana likumdevéjs ieklavis ipasu reguléjumu.
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Nemot véra, ka religiskas parliecibas pausana darba tiesiskajas attiecibas nereti var
but tiesiska strida iemesls, raksta uzmaniba ipasi pievérsta atseviskiem piemériem Eiropas
Savienibas Tiesas (turpmak — EST) un Eiropas Cilvéktiesibu tiesas (turpmak — ECT)
praksé, ka ari nacionalaja limeni religiska apgérba un simbolu nésasanas, religiskas dar-
bibas veiksanas un atskiriga darba laika ievérosanas konteksta, kas nereti ir stridus iemesls.
Raksta mérkis ir izpétit arstniecibas personu tiesibas paust savu religisko parliecibu darba
tiesiskajas attiecibas, ka ari EST un ECT praksi un identificét problémjautajumus. Raksta
empirisko bazi veido zinatniskie darbi un rakstu krajumu materiali, tiesibu akti, EST
un ECT prakse, publikacijas periodiskajos izdevumos un pirmavoti, interneta resursi.
Raksta izstradé tika izmantota analitiska, induktiva un deduktiva pétniecibas metode,
ka ari tiesibu normu interpretacijas metodes.

1. Tiesibas uz religijas brivibu ka dala no cilvektiesibam

Tiesibas uz domas, apzinas un religiskas parliecibas brivibu (turpmak — tiesibas
uz religijas brivibu) ietilpst cilvéktiesibu tvéruma (Renucci, 2005), un tas ir nostiprinatas,
pieméram, sados Apvienoto Naciju Organizacijas un Eiropas Padomes normativajos
aktos: Apvienoto Naciju Organizacijas Visparéja cilvéktiesibu deklaracija (Apvienoto
Naciju Organizacijas Visparéja cilvéktiesibu deklaracija, 1948, 18. pants), Starptautiskaja
pakta par pilsonu un politiskajam tiesibam (Starptautiskais pakts par pilsonu un politis-
kajam tiesibam, 2003, 18. pants), Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas
konvencija (turpmak — ECPAK) (Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas
konvencija, 1950). Eiropas Savieniba tiesibas uz religijas brivibu ir nostiprinatas Eiropas
Savienibas pamattiesibu harta (turpmak — Pamattiesibu harta), un saskana ar harta
noteikto $im tiesibam ir jaatbilst ECPAK noteiktajam tiesibam un tas ir jainterepreté
saskana ar dalibvalstu kopéjam konstitucionalajam tradicijam, nemot véra to, ka Eiropas
Savieniba (turpmak — ES) tiek respektéta kultaru, religiju un valodu daudzveidiba
(Eiropas Savienibas Pamattiesibu harta, 2012, 10. pants, 52. panta tresa dala, 22. pants).
Dalibvalstim, kuras pievienojusas minétajiem cilvéktiesibu instrumentiem, tostarp ari
Latvijai, ir pienakums nodrosinat cilvéktiesibu efektivu aizsardzibu un respektét tiesibas
uz religijas brivibu (Saberte, 2017). “Latvijas tiesibu sistému raksturo atvértiba starptau-
tiskajam tiesibam.” (Latvijas Republikas Satversmes tiesas tiesnesu Sanitas Osipovas un
Inetas Ziemeles atseviskas domas Satversmes tiesas 2016. gada 13. maija sprieduma lieta
Nr. 2015-19-01, 2016) Saskana ar Satversmes 89. pantu Latvija atzist un aizsarga cilvéka
pamattiesibas saskana ar Satversmi, likumiem un Latvijai saistoSiem starptautiskajiem
ligumiem (Latvijas Republikas Satversme, 1922, 89. pants), un tadéjadi cilvéka tiesibas
uz religijas brivibu ir nostiprinatas Satversmes 99. panta (Latvijas Republikas Satversme,
1922, 99. pants).

Demokratiska sabiedriba, kur vienlaikus var pastavét vairakas religijas, ir nepie-
ciesams nodrosinat $o religiju lidzaspastavésanu (European Court of Human Rights, 2019,
p. 17). Tadéjadi dalibvalstim, kuras pievienojusas minétajiem cilvéktiesibu instrumentiem,
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tiesibu uz religijas brivibu joma ir pozitivi un negativi pienakumi. Pozitivie pienakumi
ietver valsts nepieciesamo ricibu, lai nodrosinatu efektivu tiesibu uz religijas brivibu
isteno$anu. Pieméram, dalibvalstim ir pienakums novérst diskriminaciju religiskas parlie-
cibas dé] un noteikt kartibu, kada tiktu izmekléti un soditi parkapumi, tostarp noziedzigi
nodarijumi, kas veikti, pamatojoties uz personas religisko parliecibu (The Council of
the European Union, 24.06.2013, p. 5). Savukart pie negativajiem pienakumiem var minét
dalibvalstu atturésanos no iejauksanas tiesibu uz religijas brivibu joma. Tostarp dalib-
valstim ir pienakums aizsargat personas pamattiesibas no citu privatpersonu iejauksanas
tajas. Dalibvalstim ir jabat neitralam, sniedzot iespéju katram individam pienemt vai
nepienemt religiju atbilstosi vina parliecibai (Derek, 2002, p. 224—225). Tomér dalibvalsts
neitralitati nevar uzskatit par tadu, kura valsts nekados apstaklos nevarétu iejaukties
tiesibu uz religijas brivibu joma, un tas ir saistams ar apstakli, ka tiesibam uz religijas
brivibu ir divas izpausmes formas:

1) forum internum (latinu val.) — iek$éja izpausme, kas ir absolata un nedrikst tikt
ierobezota;

2) forum externum (latinu val.) — aréja izpausme, kas ir religiskas parliecibas
pausana vai manifestacija (no anglu val. manifestation), kurai var but ietekme
uz citu personu tiesiskajam interesém un kura var tikt ierobezota (European
Court of Human Rights, 2019, p. 17).

Tiesibu uz religijas brivibu ieks$éja izpausme ietver tiesibas brivi mainit un pienemt
savu religisko parliecibu vai ticibu péc savas izvéles, un cilvéktiesibu instrumenti $o izveéli
kopuma aizsarga ka absolatu, kas nozimeé, ka ta nedrikst tikt ierobezota (Vermeulen, van
Roosmalen, 2018, p. 22). Uz tiesibu uz religijas brivibu iekséjo izpausmi ir attiecinams
“prozelitisma aizliegums”. Tas nozimé, ka dalibvalstim, kuras pievienojusas cilvéktiesibu
instrumentiem, kuri aizsarga tiesibas uz religijas brivibu, nav tiesibu iejaukties un veikt
piespiedu pasakumus, lai $os uzskatus mainitu. Dalibvalsts nedrikst noteikt individam,
kam vinam butu jatic, nedrikst piespiest uznemties saistibas un nedrikst veikt nekada
veida piespiedu pasakumus, ka ari piemérot sodu, vérst vardarbibu vai piedavat individam
noteikta veida labumus, lai vin$ mainitu savu parliecibu, ka ari nedrikst veikt izmeklé-
$anu, lai atklatu vina iek$gjo ticibu, un piemérot sankcijas, lai mazinatu vai mainitu vina
religisko parliecibu (D’Almeida Ribeiro, Amor, Jahangir, Heiner, 2011, p. 2). Pieméram,
dalibvalsts nedrikst atzit par legitimu tadu arstniecibas iestades ka arstniecibas personas
darba devéja ricibu, ar kuru arstniecibas persona ir tikusi piespiesta mainit religisko
parliecibu, lai ta varétu turpinat darba tiesiskas attiecibas arstniecibas iestadé (Saberte,
2017, 105. Ipp.).

Savukart tiesibu uz religijas brivibu aréja izpausme jeb uzskatu pausana sevi ietver
brivibu gan vienatné, gan ari kopa ar citiem publiski vai privati paust savu religisko par-
liecibu vai uzskatus, sludinot tos, piedaloties religiskas ceremonijas un ritualos (Robinson,
2007, p. 73). Par religiskas parliecibas pausanu ir uzskatamas tadas darbibas, kas ietver
aktivu darbibu paust savu religisko parliecibu vai uzskatus, sludinot tos, piedaloties reli-
giskas ceremonijas un ritualos (freedom to worship — anglu. val.), un tiesibas uz vietu,
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kur nodoties religijai (place of worship — anglu val.) (D’Almeida Ribeiro, Amor, Jahangir,
Heiner, 2011, p. 2). Religiskas parliecibas pausana ietver sevi ne tikai piedalisanos religiskas
ceremonijas un ritualos, bet ari religisku simbolu, pieméram, religiski ritualu ceremonialu
prieksmetu izmantos$anu, religiska apgérba un priek$metu nésasanu ikdiena, svétku un
atputas dienu, ka ari dzivesveida, kas pamatojams religija, ievérosanu — ésanas paradumu
ievéro$anu, noteiktas valodas lietosanu, arstniecibas veik$anu (Tahzib, 1996, p. 70).

Janem veéra, ka tiesibas uz religijas brivibu neaizsarga visus viedoklus, idejas un
darbibas, kas tiek subjektivi motivétas ar religisku parliecibu vai tas izpausmi (Vermeulen,
van Roosmalen, 2018, p. 737). Tas nozimé, ka ne katra individa riciba, kuru motive religija,
ir uzskatama par religijas pausanu. Lai darbibu varétu uzskatit par religijas pausanu, tai
jabut pamatotai ar nepieciesamibu aréji paust savu parliecibu. Religijas pausana ietver
religijas praktizésanu, kas pamatojama individa dzivesveida, kas savukart pamatojama
ar vina ricibu atbilstosi vina uzskatiem (Vermeulen, van Roosmalen, 2018, p. 737). ECT ir
atzinusi, ka ECPAK 9. pants neaizsarga visas darbibas, kuras individs veic, pamatojoties
uz saviem religiskajiem uzskatiem, bet vienigi tadas, kas veido religijas pausanu visparigi
akceptéta veida, pieméram, dievkalpojums (Eiropas Cilvéktiesibu tiesas 2013. gada 15. jan-
vara spriedums lieta Eweida and Others vs. the United Kingdom). Viedokliem jasasniedz
noteikts piesardzibas, nopietnibas, saliedétibas un nozimiguma limenis (Grabenwarter,
2014, p. 240), un tiem ir jabut saistitiem ar religiju, lai tos varétu atzit par aizsargajamiem
(Vermeulen, van Roosmalen, 2018, p. 737). Tapat ECT ir atzinusi, ka pietiekami preciza un
tiesa saikne ar religiju ir janosaka, pamatojoties uz katra gadijuma faktiem. Ne pieteikuma
iesniedzéjiem, ne ECT nav pienakuma pieradit, vai attiecigo praksi var uzskatit par religiju.
Sads pienakums gulstas uz attiecigo dalibvalsti, kurai ar parliecinosiem pieradijumiem
ir japamato, vai attieciga prakse, par kuru ir strids, dalibvalsti ir vai nav uzskatama par
religijas pausanu, kas stingri pamatota religija (Eiropas Cilvéktiesibu tiesas 2013. gada
15. janvara spriedums lieta Eweida and Others vs. the United Kingdom).

Visbiezak jautajums par to, vai individa ticiba ietilpst tiesibu uz religijas brivibu
tvéruma, aktualizéjas gadijumos, kad tiek analizéta individa aréja izpausme, kurai ir
ietekme uz apkartéjiem (Doe, 2011, p. 51). Valsts var iejaukties un ierobezot religiskas
parliecibas pausanu, ja tai ir negativa ietekme uz sabiedribu un uz konstitucionalajam
vértibam, kuras ir nepiecieSams aizsargat religiskas parliecibas pausanas dél. Nosakot, vai
noteiktais religiskas parliecibas pausanas ierobezojums ir tiesisks, ir nepiecieSams izvértét:

1) vai tas ir noteikts ar likumu vai uz likuma pamata;

2) vai tam ir legitims mérkis;

3) vai tas ir sameérigs (Vermeulen, van Roosmalen, 2018, p. 738).

“Jaizvértéjuma rezultata tiek atzits, ka norma, kura noteic ierobezojumu religiskas par-
liecibas pausanai, neatbilst kaut vienam no nosauktajiem kritérijiem, ir atzistams, ka $1
norma neatbilst arl samériguma principam un ir prettiesiska. Izskiro$a nozime ir nevis
tam, ka, nosakot aizliegumu, valsts formali ir izpildijusi savus pozitivos pienakumus
religijas brivibas efektivas isteno$anas joma, bet gan tam, vai noteiktais ierobeZojums
ir tiesisks” (Saberte, 2017, 108. Ipp.).
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Janorada, ka, vértéjot lidzsvaru starp individa (konkrétaja gadijuma arstniecibas
personas) pamattiesibu ierobezojumu un labumu, ko gust sabiedriba (konkrétaja gadi-
juma pacients) noteikta ierobezojuma gadijuma, ir jaskata ari diskriminacijas aizlieguma
principu ievéro$ana (Saberte, 2017, 108. Ipp.). Tas pamatojams ar apstakli, ka darba tiesibu
joma var pastavét tiesiski stridi par to, vai darba devéjs (konkrétaja gadijuma arstniecibas
iestade) attieciba pret darbinieku (konkrétaja gadijuma arstniecibas persona) potenciali
nav pielavis diskriminacijas aizlieguma parkapumus vina religiskas parliecibas dél.

2. Arstniecibas personas tiesibas paust savu religisko
parliecibu: visparigs raksturojums darba tiesisko
attiecibu konteksta

Tiesibas uz religijas brivibu cilvéktiesibu limeni uz arstniecibas personu ir attieci-
namas, pirmkart, ka uz demokratiska sabiedriba dzivojosu individu, otrkart, ka uz personu,
kam ir mediciniska izglitiba un kas nodarbojas ar arstniecibu jeb individualu slimibu pro-
filaksi, diagnostiku un arstésanu, medicinisko rehabilitaciju un pacientu aprapi, un kurai
profesionalas darbibas ietvaros piemit tiesibas un pienakumi (Arstniecibas likums, 1997,
1. panta 1. un 2. punkts). Latvija arstniecibas personu profesiju loku reglamenté virkne
normativo aktu, pieméram, Arstniecibas likums, likums “Par reglamentétajam profesijam
un profesionalas kvalifikacijas atzisanu”, Ministru kabineta 2006. gada 6. jinija noteikumi
Nr. 460 “Noteikumi par specialitasu, apaksspecialitasu un papildspecialitasu sarakstu
reglamentétajam profesijam”. Reglamentétas arstniecibas personu profesijas Latvija, kuram
minimalas prasibas profesionalas kvalifikacijas iegiisanai nosaka Ministru kabinets, ir,
pieméram, arsts, zobarsts, vecmate, savukart reglamentétas profesijas, kuras kvalifikacijas
prasibas nosaka akreditétas izglitibas programmas un likuma noteiktajos gadijumos —
profesionalas sertifikacijas noteikumi, ir, pieméram, fizioterapeits, kosmétikis, podologs,
masieris (Likums “Par reglamentétajam profesijam un profesionalas kvalifikacijas atzisanu”,
2001). Arstniecibas personai tiesibas uz religijas brivibu, tostarp uz religijas pausanu, piemit
neatkarigi no arstniecibas personas profesijas, kura ta veic arstniecibu.

Arstniecibas persona, ja vien ta nav nodibinajusi arstniecibas iestadi un individuali
neveic, pieméram, fiziskas personas saimniecisko darbibu, ir darbinieks jeb persona, kas
uz darba liguma pamata par noligto darba samaksu veic noteiktu darbu darba devéja
vadiba (Darba likums, 2001, 9. pants). Darba devéjs Darba likuma (turpmak — DL) izpratné
ir, pieméram, fiziska vai juridiska persona vai ari tiesibspéjiga personalsabiedriba, kas uz
darba liguma pamata nodarbina vismaz vienu darbinieku (Darba likums, 2001, 4. panta
pirma dala). levérojot to, ka arstniecibas persona ir persona, ka nodarbojas ar arstniecibu,
par tas darba devéju uzskatama arstniecibas iestade, kas Arstniecibas likuma izpratné
ir, pieméram, komercsabiedriba, kas var bat, pieméram, kapitalsabiedriba (slimnica),
kas registréta arstniecibas iestazu registra un atbilst normativajos aktos noteiktajam
obligatajam prasibam arstniecibas iestadém un to struktirvienibam un kura nodrosina
arstniecibas pakalpojumus (Arstniecibas likums, 1997, 1. panta 3. punkts). Arstniecibas
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persona, atrodoties darba tiesiskajas attiecibas ar iestadi, ir paklauta virknei prasibu,
tostarp gan arstniecibas iestades iek$éjiem normativajiem aktiem, gan ari arstniecibas
iestadei saistoSiem aréjiem normativajiem aktiem. Tostarp arstniecibas personai ir
japarzina normativie akti, kas reglamenté pacienta tiesibas, un uz arstniecibas personu
attiecinamas étikas kodeksa ietvertas normas un jadarbojas saskana ar tam (Asnevica-
Slokenberga, Saberte u. c., 2015, 198.-199. Ipp.).

Nemot véra ieprieks analizéto religiskas parliecibas pausanas ierobezo$anas kar-
tibu, janorada, ka arstniecibas iestadei, no vienas puses, ka institacijai ir pienakums
nodrosinat arstniecibu un pacienta tiesibas, bet, no otras puses, ka arstniecibas personas
darba devéjam ir pienakums rapéties, lai gan arstniecibas personas, gan pacienta tiesibas
varétu tikt sabalanséti istenotas. Tadéjadi, pieméram, var pastaveét situacijas, ka higiéniska
un epidemiologiska rezima prasibu, kas arstniecibas iestadém jaievéro saskana ar norma-
tivajiem aktiem, ievéros$anas nolakos, ka ari pacientu dzivibas un veselibas aizsardzibas
noltkos arstniecibas personas tiesibas paust savu religisko parliecibu varétu tikt ierobe-
Zotas, pieméram, personalam, tostarp arstniecibas personam, veicot pacientu operacijas
operaciju zalé, aizliedzot nésat jebkadus religiskos simbolus vai religisko apgérbu (Hill,
Whistler, 2013, p. 3). Vienlaikus janem véra, ka pamattiesibu ierobezojumu mérkis ir
“atrast taisnigu un sapratigu lidzsvaru starp atseviskas personas pamattiesibam, no vienas
puses, un citam konstitucionalajam vértibam, no otras puses” (Pleps, 2011, 763. lpp.).
Tas nozimé, ka arstniecibas iestadei, ierobezojot religiskas parliecibas pausanu, vienmeér
japarbauda, vai iecerétais mérkis var tikt sasniegts ar mazak ierobezojosiem lidzekliem
neka formalu aizliegumu, un tadéjadi jatiecas nodrosinat religiskas parliecibas pausanas
istenosanu tiktal, ciktal tas vien iespéjams. Nav pielaujama arstniecibas personas reli-
giskas parliecibas pausanas formala ierobezo$ana bez tiesiski attaisnojama noltika, jo ta
var bt par pamatu parkapumiem, ko veicina atskirigas attieksmes aizliegums.

3. Atskirigas attieksmes aizliegums un pielaujamiba
darba tiesiskajas attiecibas: visparigs raksturojums
tiesibu uz religijas brivibu konteksta

Personas religiska parlieciba nereti ir diskriminacijas iemesls, tadé] starptautiskie
cilvéktiesibu instrumenti, pieméram, ieprieks minéta ANO Deklaracija par jebkuras
neiecietibas un diskriminacijas, kas balstas uz religiju vai parliecibu, izskau$anu (General
Assembly resolution, 1981, 36/55 of 25), ka ari tadi normativie akti ka ECPAK 1. protokola
2. pants; Starptautiska pakta par pilsonu un politiskajam tiesibam 13. panta 3. punkts
(Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija, 1950, 1. protokols)
aizliedz atskirigu attieksmi (personas tiesu vai netiesu diskriminaciju, aizskarsanu vai
noradijumu to diskriminét personas religiskas parliecibas dél). ES limeni “diskrimi-
nacijas aizliegums ir vienlidzigas attieksmes principa, kas nostiprinats ES Pamattiesibu
hartas 20. panta, ipasa izpausme” (Eiropas Savienibas Tiesa, 2020, 35. punkts). Atskirigas
attieksmes aizliegumu darba tiesibu joma ES limeni regulé, pieméram, ES Padomes
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2000. gada 27. novembra Direktiva 2000/78/EK, ar ko nosaka kopéju sistému vienli-
dzigai attieksmei pret nodarbinatibu un profesiju (Apvienoto Naciju Organizacijas
Starptautiskais pakts par pilsonu un politiskajam tiesibam, 2003) Eiropas Parlamenta
un Padomes 2006. gada 5. julija Direktiva 2006/54/EK par tada principa isteno$anu, kas
paredz vienlidzigas iespéjas un attieksmi pret virieSiem un sievietém nodarbinatibas un
profesijas jautajumos (parstradata versija) (Eiropas Parlamenta un Padomes Direktiva
2006/54/EK, 2005), Padomes 2000. gada 29. janija Direktiva 2000/43/EK, ar ko ievie$
vienadas attieksmes principu pret personam neatkarigi no rasu vai etniskas piederibas
(Padomes Direktiva 2000/43/EK, 2000, p. 22-26).

Nacionalaja limeni diskriminacijas aizliegums Latvija nostiprinats Satversmé, kur
noteikts, ka “visi cilveki Latvija ir vienlidzigi likuma un tiesas prieksa. Cilvéka tiesibas
tiek istenotas bez jebkadas diskriminacijas” (Latvijas Republikas Satversme, 1922, 81.,
91. pants). Vienlidzibas principa neievéro$anas aizliegums, konkréti to attiecinot uz
religiskas parliecibas brivibu, ir noteikts Religisko organizaciju likuma. Taja noradits, ka

“tie$a vai netiesa iedzivotaju tiesibu ierobezo$ana vai prieksrocibu radisana iedzivo-

tajiem, ka ari jatu aizskarsana vai naida cel$ana sakara ar vinu attieksmi pret religiju

ir aizliegta. Par §1 noteikuma parkapsanu vainigas personas saucamas pie atbildibas
likumos noteiktaja kartiba” (Religisko organizaciju likums, 1995, 4. panta pirma dala).

Atskirigas attieksmes aizliegums darba tiesiskajas attiecibas nostiprinats Darba
likuma, kura paredzéts, ka ikvienam ir vienlidzigas tiesibas uz darbu, taisnigiem, drosiem
un veselibai nekaitigiem darba apstakliem, ka ari uz taisnigu darba samaksu. Sis tiesibas
nodrosinamas bez jebkadas tiesas vai netiesas diskriminacijas — tostarp neatkarigi no
personas religiskas parliecibas (Darba likums, 2001, 7. panta pirma un otra dala).

Saskana ar DL

“atSkiriga attieksme atkariba no personas religiskas parliecibas ir aizliegta, dibinot darba

tiesiskas attiecibas, ka ari darba tiesisko attiecibu pastavésanas laika, it ipasi paaugstinot

darbinieku amata, nosakot darba apstaklus, darba samaksu vai profesionalo apmacibu,

vai kvalifikacijas paaugstinasanu, ka ari uzteicot darba ligumu” (Darba likums, 2001,

29. panta pirma un devita dala).

Tiesa diskriminacija darba tiesiskajas attiecibas pastav, “ja salidzinama situacija
attieksme pret personu saistiba ar tas piederibu noteiktai religiskai parliecibai ir, bija vai
var but mazak labveéliga neka pret citu personu” (Darba likums, 2001, 29. panta piekta
un devita dala). Par tiesu diskriminaciju var atzit gadijumu, kura pret kadu personu tiek
konstatéta mazak labvéliga attieksme neka pret citaim personam, kas atrodas salidzinama
situacija, un $adas mazak labvéligas attieksmes iemesls ir, pieméram, personas religiska
parlieciba (Latvijas Brivo arodbiedribu savieniba, 2020, 96. Ipp.). Tatad tiesa diskriminacija
iestajas, ja pret personu attiecas nelabvéligi salidzinajuma ar to, kada ir vai batu bijusi
attieksme pret citam personam, kuras atrodas lidziga situacija, ja diskriminacijas iemesls
ir $im personam piemitosa noteikta ipasiba, kas ir ari “aizsardzibas iemesls” (konkrétaja
gadijuma ta ir personas religiska parlieciba). Pieméram, par tiesu diskriminaciju bas
atzistama situacija, ja arstniecibas iestade ar iek$éjo normativo aktu bus noteikusi, ka
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arstniecibas personam, kuras stingri ievéro Pareizticigo Baznicas kalendara noteiktas
svétku dienas, ir noteikta zemaka alga neka citam arstniecibas iestadé stradajosam arst-
niecibas personam, kuras to neievéro.
“Netiesa diskriminacija darba tiesiskajas attiecibas pastav, ja skietami neitrals notei-
kums, kritérijs vai prakse rada vai var radit nelabvéligas sekas viena dzimuma personam,
iznemot gadijumu, kad sads noteikums, kritérijs vai prakse ir objektivi pamatota ar
tiesisku mérki, kura sasnieg$anai izraudzitie lidzekli ir sameérigi” (Darba likums, 2001,
29. panta sesta dala).

Atskiriga attieksme var izpausties ka nesamérigi kaitiga ietekme visparigas politikas
nostadnes vai pasakuma dél, kurs, lai gan ir neitrali formuléts, tomér diskriminé kadu
grupu (Eiropas Savienibas Pamattiesibu agentira, 2011, 29. Ipp.).

“Netiesa diskriminacija ir balstita uz skietami neitralu kritériju, kurs nav aizliegtais

kritérijs, bet faktiski var skart kadu noteiktu cilvéku grupu, uz kuru $is $kietami

neitralais kritérijs tipiska veida attiecas. Neitralajam kritérijam jabut ciesai saiknei ar
aizliegto kritériju” (Saberte, 2019, 32. Ipp.).

Tiek pienemts, ka netiesa diskriminacija iestajas tad, kad acimredzami neitrals
noteikums, kritérijs vai prakse nostada kadas rasu vai etniskas piederibas personas ipasi
nelabvéliga situacija, salidzinot ar citam personam, ja vien $ads noteikums, kritérijs
vai prakse nav objektivi attaisnojams ar tiesisku mérki un ja vien tas nav proporcio-
nals un vajadzigs $ada mérka sasnieg$anas lidzeklis (Eiropas Savienibas Pamattiesibu
agentira, 2011). Pieméram, EST sprieduma G4S Secure Solutions (Eiropas Savienibas
Tiesas 2016. gada 31. maija spriedums lieta Samira Achbita, Centrum voor gelijkheid van
kansen en voor racismebestrijding pret G4S Secure Solutions NV, Nr. C-157/15) un sprie-
duma Bougnaoui (Eiropas Savienibas Tiesas 2017. gada 14. marta spriedums lieta Asma
Bougnaoui un Association de défense des droits de 'homme (ADDH) pret Micropole SA
Cour de cassation), kur tika analizéti gadijumi, kad ar darbiniecém tika izbeigtas darba
tiesiskas attiecibas, jo vinas darbavieta valkaja islamisko lakatu, atzina, ka uznémums
faktiski drikst iekséjos darba kartibas noteikumos aizliegt saviem darbiniekiem valkat
redzamas politiskas, filosofiskas un religiskas atgkiribas zimes. Sads visparigs aizliegums
nav tie$a diskriminacija. Tomér tas var but netie$a diskriminacija, ja ta rezultata tiek
raditas konkrétas nelabvéligas sekas personam, kuras ir piederigas kadai konkrétai religijai.
Tomeér pat $ada gadijuma aizliegums var tikt attaisnots, ja darba devéjs ievéro neitralitates
politiku attiecibas ar saviem klientiem un ja aizliegums attiecas vienigi uz darbiniekiem,
kuri ir vizuala saskarsmé ar klientiem. Darba devéjam vajadzibas gadijuma ir japarliecinas,
vai tas var piedavat attiecigajai personai darbavietu, kura sadas saskarsmes nav. Darba
devéja gluzi vienkarsa vélésanas apmierinat klienta vélmi vairs nesanemt apkalposanu
no darbinieces, kas valka islamisko lakatu, nav uzskatama par tadu ar profesiju saistitu
prasibu, kas izslégtu diskriminacijas esamibu (Eiropas Savienibas Tiesa, 2020).

Personas aizskar$ana darba tiesiskajas attiecibas ir personas paklausana tadai no $is
personas viedokla nevélamai ricibai, kas saistita ar tas piederibu pie noteikta dzimuma,
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tostarp seksuala rakstura ricibai, ja $adas ricibas mérkis vai rezultats ir personas cienas
aizskar$ana un iebiedéjosas, naidigas, pazemojosas, degradéjosas vai aizskarosas vides
radisana (Darba likums, 2001, 29. panta septita dala). Sada izpratné skaidrojams, ka
“jebkurs rikojums diskriminét ir diskriminacija” (Ales, Bell, Deinert, Robin-Oliver, 2018,
p- 504—505). Personas aizskarsana ir personas paklausana tadai no $is personas viedokla
nevélamai ricibai, kas saistita ar kadu no aizliegtajiem diskriminacijas pamatiem. Sada
riciba ir, pieméram, “naidiga, pazemojo$a un iebiedéjosa izturésanas. Savukart noradijums
diskriminét personu ir diskriminacijas veids, kas konstatéjams gadijumos, kad tiek dots
noradijums citai personai diskriminét personu, pamatojoties uz kadu no aizliegtajiem
kritérijiem — konkrétaja gadijuma religisko parliecibu” (Saberte, 2019, 33. Ipp.).

Par $adu ricibu var uzskatit, pieméram, slimnica izdotu rikojumu nepienemt darba
arstniecibas personas, kuras savas religiskas parliecibas dél valka seju aizsedzosu apgérbu.

Saskana ar DL atskiriga attieksme atkariba no personas religiskas parliecibas ir
pielaujama tikai viena gadijuma — proti, religiskaja organizacija, ja noteikta veida religiska
parlieciba ir attieciga darba veiks$anas vai attiecigas nodarbosanas objektivs un pamatots
prieksnoteikums, nemot véra organizacijas étosu (Darba likums, 2001, 29. panta desmita
dala). Pieméram, vispariga izpratné saskana ar Religisko organizaciju likumu religiskas
organizacijas ir registrétas draudzes, religiskas savienibas (baznicas) un diecézes (Religisko
organizaciju likums, 1995, 3. panta pirma dala). Saskana ar DL tas var piemérot at$kirigu
attieksmi, tikai pamatojoties uz religiskas parliecibas kritériju; pieméram, “pienemot darba
liturgijas komisijas vaditaju, kurs piedalas religiskajas ceremonijas, personas religiskajai
parliecibai, ka ar1 piederibai pie noteiktas religiskas organizacijas bus izskiriga nozime, lai
persona varétu pildit amata pienakumu (Latvijas Brivo arodbiedribu savieniba)” (Darba
likums ar komentariem, 2020, 101. Ipp.). Sadas tiesibas ir nostiprinatas ari specialajos
normativajos aktos (Latvijas Vecticibnieku Pomoras Baznicas likums, 2007). Tadéjadi
secinams — ja arstniecibas iestade ir piesaistita kadai religiskai organizacijai, uz to ar
nosacijumu, ka pastav objektivi un pamatoti prieksnoteikumi, varétu bat attiecinami
DL nosacijumi, kas pielauj atskirigu attieksmi atkariba no personas religiskas parliecibas.
Saistiba ar minéto ka pieméru varétu noradit EST sprieduma lieta IR pret JQ nostiprinatas
atzinas (Eiropas Savienibas Tiesas 2018. gada 11. septembra spriedums lieta IR pret JQ,
Nr. C-68/17).

EST $aja sprieduma atzina — apstaklis, ka Katolu baznicai piederosa slimnica
izbeidz darba tiesiskas attiecibas ar kadu vadosa amata eso$u katolticigu arstu tapéc, ka
vin$ péc laulibas skirsanas ir stajies otrreizéja lauliba, var bat kvalificéjams ka diskri-
minacija religijas dél. Proti, prasiba, lai vadosa amata eso$s katolticigs arsts respektétu
laulibas sai$u svétumu un nesagraujamibu atbilstosi Katolu baznicas izpratnei, neskiet
esam bitiska, legitima un attaisnota prasiba attieciba uz $o profesiju. Tiesa aridzan preci-
z€ja, ka aizliegums jebkadi diskriminét religijas dél ir péc sava rakstura imperativs, jo
tas ir vispareéjs tiesibu princips, kas nostiprinats Pamattiesibu harta, un tadéjadi jebkura
privatpersona var uz $o aizliegumu atsaukties strida, kura ir piemérojamas ES tiesibas
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(Eiropas Savienibas Tiesa, 2020, 25. lpp.). Lidzigi EST sprieduma lieta Egenberger nora-
dits, ka prasibai par religisko piederibu — talab, lai varétu ienemt amatu kada baznica vai
religiska organizacija, — ir javar but efektivi parbaudamai valsts tiesu sistémai piederigas
tiesas. Sai prasibai ir jabit gan nepieciesamai, gan tadai, kas, nemot véra attiecigas baz-
nicas vai organizacijas étosu, objektivi izriet no attiecigas profesionalas darbibas rakstura
vai veiksanas apstakliem, gan atbilstigai samériguma principam (Eiropas Savienibas
Tiesas 2018. gada 17. aprila spriedums lietd Vera Egenberger pret Evangelisches Werk fiir
Diakonie und Entwicklung eV., Nr. C-414/16).

Tadeéjadi janorada, ka DL ietvertais atskirigas attieksmes atkariba no personas
religiskas parliecibas pielaujamibas nosacijums ir attiecinams tikai uz gadijumiem, kad
religiskajai parliecibai ir izskiriga nozime, lai persona varétu pildit amata pienakumus —
pieméram, ja baznicai piederosa slimnica tiek pienemts darba galvenais arsts, kuram
papildus saviem darba pienakumiem ir jabut atbilsto$ai izglitibai religijas joma un ir
japilda ari, pieméram, liturgijas komisijas vaditaja, kurs piedalas religiskajas ceremonijas,
pienakumi (Darba likums ar komentariem, 2020, 101. Ipp.). Diskriminacija religiskas
parliecibas dé] atbilstosi minétajam EST spriedumam $ada situacija bas identificéjama,
ja arstniecibas iestade ka arsta darba devéjs izvirzis tadas prasibas, kas nav saistitas ar
arsta darba pienakumu pildisanu.

4. Arstniecibas personas tiesibas paust savu religisko
parliecibu darba tiesisko attiecibu nodibinasana

Darba tiesibas, nodarbinatibas jautajumos diskriminacijas aizliegumu regulé Darba
likums, kura 7. panta paredzéts, ka “ikvienam darbiniekam ir vienlidzigas tiesibas uz
darbu, taisnigiem, drosiem un veselibai nekaitigiem darba apstakliem, ka ari uz taisnigu
darba apmaksu”. Tas nozimé, ka darba devéjam ir janodrosina $is tiesibas darbiniekiem
bez jebkadas tiesas vai netiesas diskriminacijas, tostarp neatkarigi no darbinieka religiskas
parliecibas. Diskriminacijas aizliegums pastav jau sakot ar darba sludinajumu, darba
tiesisko attiecibu laika un izbeig$anas gadijuma. Pieméram, arstniecibas personai, kurs
pieder vecticibnieku religiskajai parliecibai, ir noteikta zemaka alga neka arstniecibas
personai, kura pieder pie pareizticigas religiskas parliecibas.

DL 33. panta noteikta darba tiesisko attiecibu nodibinasanas procesa realizéjamas
darba intervijas veiksanas likumiska kartiba. DL neparedz, ka darba intervija ir obligats
prieksnoteikums, lai personu pienemtu darba, tacu, pirms darba devéjs atsakas no darba
intervijas, vinam jaizveérteé faktiskie apstakli un izvéles nerikot interviju iespéjamas sekas.
Tomér janem véra, ka intervijas rezultata darba devéjam ir iespéja izvéléties piemérotako
no pretendentiem, turklat DL aizsarga ne tika darbinieka, bet ari pretendenta tiesibas.
Saskana ar DL 7. pantu ikvienam ir vienlidzigas tiesibas uz darbu. Tadéjadi, ja uz vakanto
darba vietu pieteikusies vairaki pretendenti, tad to atlasé nepieciesams ievérot vienlidzibas
principu, tas ir, vienados faktiskajos un tiesiskajos apstaklos izturésanas jabut vienadai,
savukart atskirigos apstaklos izturésanas jabut atskirigai (Darba likums ar komentariem,
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2020, 306. lpp.). Pieméram, ja tiek vértéti pretendenti, kuri pieteicas kirurga vakantam
amatam, tad $aja gadijuma vértésanas kritérijiem ir jabat vienlidzigiem neatkarigi no
pretendenta religiskas parliecibas.

Ja darba intervija tiek rikota, tad darba devéjam ir saistosi DL 33. panta otras dalas
nosacijumi, kuri paredz, ka darba intervija nav pielaujami tadi darba devéja jautajumi, kas
neattiecas uz paredzéta darba veik$anu vai nav saistiti ar pretendenta piemérotibu $im
darbam, ka ari jautajumi, kas ir tiesi vai netiesi diskriminéjosi. Tostarp nav pielaujami
jautajumi, kas skar pretendenta religisko parliecibu vai piederibu pie kadas religiskas
konfesijas (Darba likums, 2001, 33. panta otras dalas 4. punkts).

Janorada ari, ka DL 33. panta tresaja dala noteikts — potencialajam darba devéjam
ir pienakums “iepazistinat pretendentu ar uznémuma (arstniecibas iestadé) spéka esoso
darba kopligumu un darba kartibas noteikumiem, ciktal tas attiecas uz paredzéta darba
veiksanu, ka ari sniegt citu informaciju, kam ir butiska nozime darba liguma noslégsana.”
(Darba likums, 2001, 33. panta tre$a dala). Tas nozimé, ka lietderibas nolukos varétu
motiveét labticigu potencialo darbinieku darba intervijas laika savu religisko parliecibu
atklati deklareét, sadi informéjot potencialo darba devéju par kadam specifiskam prasibam
un nepieciesamibam religisko vajadzibu kopsanai.

Ja arstniecibas iestades darba kartibas noteikumos ir noteikta objektivi pamatota
likumiga mérka istenosanai piemérotu un nepiecieSsamu pasakumu ietvaros realizéta
politiskas, filosofiskas, ka ari religiskas neitralitates politika attiecibas ar klientiem—
pacientiem vai visparéjs aizliegums nésat jebkuras aréjas politiskas, filosofiskas vai reli-
giskas parliecibas atskiribas zimes darbavieta, tiesi darba intervijas gaita arstniecibas
persona ka potencialais darbinieks batu par $adu faktu informéjama (Eiropas Savienibas
Tiesa. Spriedums Samira Achbita, Centrum voor gelijkheid van kansen en voor racisme-
bestrijding pret G4S Secure Solutions NV, Nr. C-157/15, 2017). Tadéjadi tiktu panakta
optimalu apstaklu izveido$anas legitimas savstarpéji izdevigas vienosanas panaksanai
darba liguma noslégganas gadijuma. Sadi bitu iespéjams vienoties par kadam speci-
fiskam darba organizacijas niansém (pieméram, stradasanu vai nestradasanu noteiktas
dienas, lagsanu partraukumiem) darba vides izkartojumu, dietaro prasibu ievérosanu (ja
arstniecibas iestade ka darba devéjs nodrosina darbinieku édinasanu) u. c. Gadijuma, ja
pretendents uz vakanci pats atklaj DL 33. panta otras dalas 4. punkta noradito informa-
ciju, jo ipasi, ja §1 informacija var tikt saistita ar tieSu vai netiesu diskriminaciju, darba
devéjam jabut gatavam apliecinat (sniegt pieradijumus, pieméram, liecinieku liecibas,
protokolus, audio ierakstus), ka DL 33. panta otras dalas 4. punkta noteiktais nav par-
kapts. Normativo aktu prasibam atbilstosi vieno$anas rezultati batu fikséjami pusu
noslégtaja darba liguma.

Nav pielaujams, ka darba tiesisko attiecibu nodibinasana arstniecibas personai
tiek noteikts nosacijums atteikties no savas religiskas parliecibas, lai ta varétu noslégt
darba ligumu. Tas saistams ar DL 6. pantu, kura noteikts, ka nav spéka darba kopliguma,
darba kartibas noteikumu, ka ari darba liguma un darba devéja rikojumu noteikumi, kas
pretéji normativajiem aktiem pasliktina darbinieka tiesisko stavokli (Darba likums, 2001,
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6. pants). Ka viens no darijuma absolatas spéka neesamibas pamatiem ir Civillikuma
(turpmak — CL) 1415. pants, kas noteic, ka neatlauta un nepieklajiga darbiba, kuras meérkis
ir pretéjs religijai, likumiem vai labiem tikumiem, vai kura vérsta uz to, lai apietu likumu,
nevar but par tiesiska darjjuma priek$metu; tads darijums nav spéka (Latvijas Republikas
Augstakas tiesas tiesu prakses apkopojums “Par Civillikuma 1415. panta piemérosanu”,
2008, 5. Ipp.), Augstaka tiesa ir noradijusi, ka labi tikumi, religija, neatlauta un nepieklajiga
darbiba, atveértie juridiskie jédzieni un generalklauzulas ir tie tiesiskie instrumenti, kurus
tiesam nakas noskaidrot, interpretét un piepildit ar juridisku saturu gadijumos, kad tiek
piemérots CL 1415. pants (Latvijas Republikas Augstakas tiesas tiesu prakses apkopojums
“Par Civillikuma 1415. panta piemérosanu”, 2008, 5.1pp.).

Darijumus nevar atzit par pretéjiem CL 1415. pantam tapéc vien, ka tie neatbilst
kadas religijas iekséjai tiesibu sistémai (Balodis, 2007, 230. Ipp.). Pieméram, Vecas Deribas
2. Mozus gramata ir noteikts: “Sesas dienas strada, bet septitaja diena atputies — pat ja
tas butu ar$anas un plausanas laika, tev jaatpusas.” (2. Mozus gramata, 2019, 159. Ipp.).
Gadijuma, ja izceltos strids, ka arstniecibas personai darba liguma ir noteikts, ka tai
darba pienakumi javeic svétdiena, bet arstniecibas persona savas religiskas parliecibas
dél tam nepiekrit, CL 1415. panta izpratné nevarétu atzit, ka sads darba ligums ir pretéjs
religijai. CL 1415. panta izpratné par pretéju religijai varétu tikt atzits tads darba ligums,
kurs uzliek par pienakumu arstniecibas personai atteikties no savas religiskas parlie-
cibas, izstajoties, pieméram, no Latvijas Evangéliski luteriskas baznicas (Balodis, 2007,
230.-231. Ipp.). Minétais saistams ar ieprieks $aja raksta analizéto ta saukto “prozelitisma
aizliegumu”. Proti, valsts nedrikst noteikt individam, kam vinam buatu jatic, nedrikst
piespiest uznemties saistibas un nedrikst veikt nekada veida piespiedu pasakumus, ka ari
piemérot sodu, vérst vardarbibu vai piedavat individam noteikta veida labumus, lai vins
mainitu savu parliecibu, ka ari nedrikst veikt izmeklésanu, lai atklatu vina iekséjo ticibu,
un piemeérot sankcijas, lai mazinatu vai mainitu vina religisko parliecibu (D’Almeida
Ribeiro, Amor, Jahangir, Bielefeldt, 2011, p. 2).

5. Arstniecibas personas tiesibas paust savu
religisko parliecibu darba tiesiskajas attiecibas

Attieciba uz religisko parliecibu darba tiesisko attiecibu nodibinasana likumdevéjs
ieklava ipasu reguléjumu, kas attiecas uz religiskajam organizacijam. Iznémuma gadijuma
ir pielaujams personas religisko parliecibu noteikt ka atlases kritériju (darba sludinajumos,
darba intervija) ar nosacijumu, ka tam ir ir objektivs un pamatots prieksnoteikums kon-
kréta darba veiksanai.

Religijas pausana sevi ietver ne tikai brivibu gan vienatné, gan ari kopa ar citiem
publiski vai privati paust savu religisko parliecibu vai uzskatus, sludinot tos, piedaloties
religiskas ceremonijas un ritualos, bet ari religisku simbolu izmanto$anu, brivdienu un
atputas dienu ievéro$anu, é$anas noteikumu ievérosanu, atskiriga apgérba vai galvassegas
valkasanu, neticibas pausanu (Robinson, 2007, p. 73).
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Nemot véra, ka religiskas parliecibas pausana darba tiesiskajas attiecibas nereti
var bt tiesiska strida iemesls, turpmak uzmaniba pievérsta atseviskiem piemériem
EST un ECT praksé, ka ari nacionalaja limeni saistiba ar religiska apgérba un simbolu
nésasanu, religiskas darbibas veiksanu un atskiriga darba laika ievérosanu, kas nereti ir
stridus iemesls.

5.1. Religiska apgérba un simbolu nésasana

Religiska apgérba un simbolu nésasana ir uzskatama par svarigu individa religiskas
parliecibas izpausmi. Gadijumos, kad darba devéjs ladz nonemt vai paslépt, pieméram,
religisko krustinu, darbinieks to var uztvert ka darba devéja lagumu paslépt vina religisko
parliecibu (Hill, Whistler, 2013, p. 27). Darba tiesibas var izcelties tiesisks strids par to, vai
darba devéja aizliegums nésat religisko apgérbu vai simbolus ir uzskatams par atskirigas
attieksmes aizlieguma parkapumu.

Pieméram, ECT 2013. gada 15. janvara sprieduma lieta Eweida and Others
vs. the United Kingdom ir atklats, ka arstniecibas iestadei piemit loti plasa ricibas briviba,
nosakot arstniecibas personai religiskas parliecibas pausanas ierobezojumus ECPAK
9. panta ietvertas cilvéka veselibas aizsardzibas konteksta, un vienlaikus ir sniegts ieskats
konkréta pacientu drosibas aizsardzibas kritérija pieradamiba. Proti, ECPAK 9. panta
noteiktas tiesibas uz religijas brivibu nebas parkaptas, ja darba devéjs medicinas masai liks
nonemt krustinu vai paslépt to zem dzempera ar augstu apkakli, gadijuma, ja tiks iden-
tificéts, ka pastav risks pacienta vai pasas medicinas masas drosibai. Pieméram, pacients
krustinu var satvert un noraut, ievainojot sevi un medicinas masu, ka ari pastav risks,
ka kédite ar krustinu $tpojoties var skart atvértu briici. Darba devéja ricibai, ierobezojot
religiskas parliecibas pausanu, vienmér jabat tiesiskai un konsekventai, un ta nevar bat
absolita, jo ir jameklé alternativi risinajumi, ka darbiniekam tomér nodrosinat iespéju
istenot religiskas parliecibas brivibu gadijuma, ja ierobezojumi tiek noteikti. Pieradamas
ietekmes uz pacienta veselibas apdraudéjumu novértésana, izlemjot par religiskas par-
liecibas pausanas ierobezojumu noteiksanu arstniecibas personai, bitiska nozime ir ne
tikai arstniecibas iestades pienakumam izvértét visu iesaistito pusu intereses, likumibu,
ieceréta meérka legitimitati un samérigumu $1 mérka sasniegSanai, bet ari arstniecibas
iestades pienakumam noteikt, vai arstniecibas personai ir iespéjams piedavat alternativus
risinajumus religiskas parliecibas pausanai (Eiropas Cilvéktiesibu tiesas 2013. gada 15. jan-
vara spriedums lieta Eweida and Others vs. the United Kingdom). Proti, $ada konteksta
atzistams, ka lietas, kas skar religiskas parliecibas pausanas ierobezo$anu, primari jaiz-
vérté visu iesaistito pusu intereses, likumiba un mérka legitimitate, ka ari samérigums i
meérka sasnieg$anai, lai noskaidrotu, vai nepastav cilvéktiesibu aizskaruma risks (Saberte,
2017, 109. Ipp.).

EST, atsaucoties uz minéto ECT spriedumu lieta Eweida and Others vs. the United
Kingdom, vairakkart noradijusi — lai novérstu, ka darbiniekam tiek raditas nelabvéligas
sekas, nosakot striktas religiskas parliecibas istenosanas robezas, arstniecibas iestades
pienakums ir vértét samérigumu, nosakot, vai ierobezojums ir strikti nepieciesams un
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atbilstoss, vai ar to var sasniegt legitimu meérki un vai paredzéto mérki nevar sasniegt
ar citiem lidzekliem, ka ari vai pastav alternativi risinajumi, ka arstniecibas persona
tomer var Istenot religiskas parliecibas brivibu (Eiropas Cilvéktiesibu tiesas 2013. gada
15. janvara spriedums lieta Eweida and Others vs. the United Kingdom).

Tapat EST sprieduma lieta Samira Achbita noteikusi, ka darba devéjam jaapsver
iespéja norikot darbiniekus darba ar tadiem klientiem, kuri neiebilst pret redzamam un
uzkritosam religiskas parliecibas atskiribas zimém. Bitiska ir samériguma principa ievéro-
$ana uznémuma neitralitates politikas ievie$ana attieciba uz visiem darbiniekiem. Nosakot
religiskas parliecibas pausanas ierobezojumus lidz strikti nepieciesamajam limenim,
janem veéra, cik liela un uzkritosa ir katra konkréta darbinieka religiskas atskiribas zime,
ka ari darbinieka pienakumu batiba, konteksts, kura darbiniekam jaizpilda sie pienakumi,
ka ari attiecigas dalibvalsts nacionala identitate. Eiropas Savienibas Padomes 2000. gada
27. novembra Direktiva 2000/78/EK, ar ko nosaka kopéju sistému vienlidzigai attieksmei
pret nodarbinatibu un profesiju, noteikts, ka aizliegums nésat religiskas parliecibas atski-
ribas zimes darbavieta nav tiesa diskriminacija religijas vai uzskatu dél, ja aizliegums tiek
noteikts visiem uznémuma darbiniekiem (Eiropas Savienibas Tiesas 2016. gada 31. maija
spriedums lieta Samira Achbita un Centrum voor gelijkheid van kansen en voor racisme-
bestrijding pret G4S Secure Solutions NV (Hof van Cassatie)). Tadéjadi netiek parkapta
vienlidziguma principa ievérosana darba tiesiskajas attiecibas.

5.2. Religiskas darbibas veiksana

Latvija par religiskas darbibas veiksanu saskana ar Religisko organizaciju likumu
uzskatama nodosanas religijai vai ticibai, piekopjot kultu, izpildot religiskas vai ritualas
ceremonijas un sludinot macibu un kas var tikt veikta aktivas religijas pausanas forma,
izmantojot rituala priek§metus (Religisko organizaciju likums, 1995, 1. panta 1. punkts).
Pieméram, slimnicas religisko darbibu saskana ar Religisko organizaciju likumu var veikt,
ja to velas tajas eso$as personas un paredzéta pasakuma laiks un vieta ir saskanota ar
slimnicas administraciju (Religisko organizaciju likums, 1995, 14. panta piekta dala).
Tatad, ja arstniecibas persona ar slimnicu ka savu darba devéju ir vienojusies par kadam
specifiskam darba organizacijas niansém, pieméram, lagsanu partraukumiem slimnicas
kapela, tad sada vienosanas bus uzskatama par saskanojumu ar slimnicas administraciju
Religisko organizaciju likuma izpratne.

Saskana ar Religisko organizaciju likumu religiska darbiba ir ierobezojama, ja tiek
parkapta Latvijas Republikas Satversme un likumi (Religisko organizaciju likums, 1995).
Tadéjadi saskana ar Religisko organizaciju likumu parkapumam péc batibas jabit jau
identificéjamam, lai religisko darbibu varétu ierobezot (Saberte, 2018, 25. Ipp.). Sads
Religisko organizaciju likuma 14. panta sestas dalas formuléjums religiskas darbibas
ierobezo$anas konteksta attieciba uz arstniecibas iestadém varétu bt problematisks,
jo, ka noradits ieprieks, arstniecibas iestadei ka institacijai, no vienas puses, ir piena-
kums nodros$inat arstniecibu un pacienta tiesibas, bet ka arstniecibas personas darba
devéjam, no otras puses, ir pienakums riipéties, lai gan arstniecibas personas, gan pacienta
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tiesibas varétu tikt sabalanséti istenotas. Autores pauz nostaju, ka arstniecibas iestadém
pacientu tiesibu aizsardzibas nolikos ir pienakums izvértét visus iespéjamos riskus jau
ieprieks, pirms sniegt atlauju veikt religisko darbibu. It ipasi veselibas apripé, lai mazinatu
cilvéktiesibu aizskaruma risku, ir rapigi jaievéro visi cilvéktiesibu instrumentos noteiktie
kritériji religiskas parliecibas pausanas ierobezo$anai, tostarp, vai izraudzitie lidzekli ir
pieméroti legitima mérka sasnieg$anai, vai $ada riciba ir nepieciesama, vai legitimo mérki
nevar sasniegt ar individa tiesibas mazak ierobezojosiem lidzekliem un vai ierobezojums
ir atbilstoss (Saberte, 2018, 22.-26. Ipp.).

Janem véra, ka darba tiesisko attiecibu konteksta arstniecibas persona religisko
parliecibu var paust, ne tikai veicot aktivu religisko darbibu un nésajot religisko apgérbu
vai simbolus, bet ari izsakoties pret kadas citas personas religisko parliecibu. Pieméram,
autores vélétos vérst uzmanibu uz pieméru, kura arstniecibas personas pauda savu
attieksmi pret religiskas darbibas veiksanu un kas raisija diskusijas sabiedriba un masu
medijos. Proti, VSIA “Paula Stradina kliniska universitates slimnica” Intensivas terapijas
un reanimacijas nodalas dezirarsts apgalvoja, ka vins slimnica ir Dievs, un pie pacienta,
kuram bija dots saskanojums veikt religisko darbibu, neielaida pacienta tuvinieku pieaici-
natu garidznieku religiska rituala veiksanai, ka rezultata tas notika caur logu (Saberte,
2018, 26. Ipp.). Kaut gan saskana ar tiesibam uz religijas brivibu jebkurai personai ir
tiesibas brivi izvéléties, kam ticét vai neticét un bez jebkadiem ierobezojumiem mainit
religiju un ticibu vai atteikties no tas, sada arstniecibas personas reakcija nav pielaujama
no normativo aktu viedokla, kas skar arsta profesionalo étiku un attieksmes un saskarsmes
jautdjumus ar pacientu. Etikas normas arstam uzliek augstus komunikacijas standartus,
paredzot, ka arstniecibas personas uzvedibai jabit nevainojamai, lai izpelnitos cienu,
kadai jabat sabiedriba pret visiem §is profesijas parstavjiem, turklat ari attieciba pret
pacientu ir jaizturas ar laipnu attieksmi neatkarigi no vina slimibas rakstura un sma-
guma. Analizéjot So gadijumu no darba tiesibu aspekta, secinams, ka $aja gadijuma batu
konstatéjams arstniecibas personas parkapums, ka rezultata darba devéjam bitu tiesibas
izteikt vinam rajienu vai piezimi. Gadijuma, ja arstniecibas personas riciba butu kvalifi-
céta ka batisks darba kartibas vai darba liguma noteikumu parkapums, kurs izpaudas ka
pacientu tiesibu neievéros$ana, parkapjot pacienta tiesibas uz religisko parliecibu, neielaizot
pacienta tuvinieku pieaicinato garidznieku religiska rituala veiksanai, batu piemérojams
DL 101. panta pirmas dalas 1. punkts.

5.3. Atskiriga darba laika ievérosana

Latvija atskiriga darba laika ievérosanas tiesiskie aspekti religiskas parliecibas dél
ir reglamentéti DL. T4, pieméram, pastavot situacijai, ja darba nedélas ietvaros viena darba
diena iekrit starp svétku dienu un nedélas atpttas laiku, darba devéjs $o darba dienu var
noteikt par brivdienu un parcelt to uz sestdienu taja pasa nedéla vai cita nedéla ta pasa
ménesa ietvaros. Ja darbinieks savas religiskas parliecibas vai citu pamatotu iemeslu
dé] nevar ierasties darba parceltaja darba dien3, §i diena tiek uzskatita par darbinieka
ikgadéja atvalinajuma dienu vai, vienojoties ar darba devéju, ta tiek atstradata cita laika
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(Darba likums, 2001, 133. panta ceturta un piekta dala). Tada situacija var pastavet gadi-
juma, ja arstniecibas persona savas religiskas parliecibas dé] nevar veikt darbu sestdiena.
Ja puses nevar vienoties par to, ka $i diena uzskatama par ikgadéja atvalinajuma dienu,
un nav iespéjams panakt vienosanos par parceltas dienas atstradasanu, tad darbiniekam
§1 diena ir uzskatama par ikgadéja apmaksata atvalinidjuma dienu. Sada situacija tiesi
arstniecibas personas ka darbinieka pienakums bas pieradit, ka vin$ atbilst DL 133. panta
piektas dalas noteiktajiem kritérijiem, pieméram, iesniedzot darba devéjam izzinu par
piederibu baznicai (Latvijas Brivo arodbiedribu savieniba, 2020).

Tiesisks strids saistiba ar atskiriga darba laika ievérosanu minéts EST sprieduma
lieta Cresco Investigation GmbH, kura tiesai tika lagts sniegt prejudicialu nolémumu par
to, ka interpretét atskirigu attieksmi reglamentéjosas tiesibu normas, kas nostiprinatas
Pamattiesibu harta un Eiropas Savienibas Padomes 2000. gada 27. novembra Direktiva
2000/78/EK, ar ko nosaka kopéju sistému vienlidzigai attieksmei pret nodarbinatibu un
profesiju saistiba ar tiesibam sanemt papildu piemaksu pie sanemtas darba samaksas par
darbu, kas veikts Lielaja piektdiena (Eiropas Savienibas Tiesas 2019. gada 22. janvara sprie-
dums lieta Cresco Investigation GmbH pret Markus Achatzi, Nr. C-193/17). Lieta analizé-
tajos nacionalajos (Austrijas) tiesibu aktos noradits, ka darba néméjam svétku dienas
ir tiesibas uz vismaz 24 stundu ilgu nepartrauktu atpatas laikposmu, kuram ir jasakas
svétku diena, agrakais plkst. 00.00 un vélakais plkst. 6.00. Austrija par svétku dienam
tiek uzskatitas: 1. janvaris (Jaungada diena), 6. janvaris (Epifanija jeb Zvaigznes diena),
Otras Lieldienas, 1. maijs (Valsts svétku diena), Debesbrauksanas diena, Otrie Vasarsvétki,
Vissvetakas Jézus Sirds svétki, 15. augusts (Jaunavas Marijas debesis uznemsanas diena),
26. oktobris (Nacionalo svétku diena), 1. novembris (Visu svéto diena), 8. decembris
(Bezvainigas ienemsanas diena), 25. decembris (Pirmie Ziemassvétki) un 26. decembris
(Otrie Ziemassvétki). Evangéliski luterisko Augsburgas ticibas apliecibas baznicas un
Reformatu baznicas, Veckatolu baznicas un Evangéliskas metodistu baznicas draudzu
locekliem ari Liela piektdiena ir svétku diena. Analizétajos nacionalajos tiesibu aktos
paredzéts, ka darba néméjs saglaba savas tiesibas uz darba samaksu, ja svétku diena
sakrit ar darba dienu. Darba néméjam pienakas darba samaksa, ko vins butu sanémis
par darbu, kas batu bijis javeic, ja nebttu radusies apstakli, ka darbs javeic svéetku dienas.
Darba néméjam, kuru nodarbina svétku diena, lidztekus darba samaksai ir tiesibas uz
atlidzibu, kas pienakas par veikto darbu, ja vien nav panakta vienosanas par kompenséjosu
atputas laiku (Eiropas Savienibas Tiesas 2019. gada 22. janvara spriedums lieta Cresco
Investigation GmbH pret Markus Achatzi, Nr. C-193/17).

Aplakotaja gadijuma pastavéja tiesisks strids par to, ka darbinieks nebija ne
Augsburgas ticibas apliecibas evangéliski luteriskas baznicas un Reformatu baznicas,
ne Veckatolu baznicas un Evangéliskas metodistu baznicas draudzes loceklis un uzskatija,
ka ir ticis diskriminéts, jo vinam ir tikusi liegta piemaksa par darbu svétku diena, ko vins
bija veicis 2015. gada 3. aprili, Lielaja piektdiena, un tadéjadi pieprasija atlidzibu, kas vinam
par $o dienu pienaktos lidztekus darba samaksai (Eiropas Savienibas Tiesas 2019. gada
22.janvara spriedums lieta Cresco Investigation GmbH pret Markus Achatzi, Nr. C-193/17).
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EST, izskatot $o lietu, atzina, ka Eiropas Savienibas Padomes 2000. gada
27. novembra Direktivas 2000/78/EK, ar ko nosaka kopéju sistému vienlidzigai attiek-
smei pret nodarbinatibu un profesiju izpratné ar valsts tiesisko reguléjumu, saskana ar
kuru, pirmkart, Liela piektdiena ir svétku diena tikai darba néméjiem, kas ir noteiktu
kristigas baznicas draudzu locekli, un, otrkart, vienigi siem darba néméjiem, ja viniem ir
jastrada saja svetku diena, ir tiesibas uz papildu piemaksu pie sanemtas darba samaksas
par $aja diena veikto darbu, ir radita tiesa diskriminacija religijas dél. Valsts tiesiskaja
reguléjuma paredzétie pasakumi nevar tikt uzskatiti ne par pasakumiem, kas ir vajadzigi
citu personu tiesibu un brivibu aizsardzibai, ne ari par ipasiem pasakumiem, kuru meérkis
ir kompensét trikumus, kas saistiti ar religiju. Saskana ar Pamattiesibu hartu tikmeér,
kameér attieciga dalibvalsts, lai atjaunotu vienlidzigu attieksmi, nav grozijusi savu tiesisko
reguléjumu, ar kuru tiesibas uz svétku dienu Lielaja piektdiena ir pieskirtas tikai darba
néméjiem, kas ir noteiktu kristigas baznicas draudzu locekli, privatajam darba devéjam,
uz kuru attiecas $is tiesiskais reguléjums, ir pienakums tiesibas uz svétku dienu Lielaja
piektdiena pieskirt ari saviem paréjiem darbiniekiem ar nosacijumu, ka pédéjie minétie ir
$im darba devéjam ieprieks ltgusi atbrivot vinus no pienakuma stradat saja diena, tatad
atzit So darba némeéju tiesibas uz papildu piemaksu pie sanemtas darba samaksas par saja
diena veikto darbu, ja minétais darba devéjs ir atteicies $adu lagumu apmierinat (Eiropas
Savienibas Tiesas 2019. gada 22. janvara spriedums lieta Cresco Investigation GmbH pret
Markus Achatzi, Nr. C-193/17).

6. Arstniecibas personas darba tiesisko attiecibu
izbeigsanas tiesiskie izaicinajumi saistiba ar
arstniecibas personas religiskas parliecibas pausanu

Janorada, ka iepriek$minétie tiesiskie izaicinajumi galvenokart saistiti ar nepiecie-
$amibu veikt objektivu izvértéjumu, vai personas religiskas parliecibas pausanas gadijuma
izraisita problémsituacija satur pietiekosu kvantitativo un kvalitativo pazimju kopumu
likumigai un pamatotai darba tiesisko attiecibu izbeigsanai.

Gadijumos, kad arstniecibas personas religijas pausanas dél ir ticis batiski parkapts
noslégtais darba ligums, darba devéjam ir tiesibas uzteikt darba ligumu, pamatojoties
uz DL 101. panta pirmas dalas 1. punkta nosacijumiem (Darba likums, 2001, 101. panta
pirma dala). Seit gan janorada, ka minétaja situacija darba devéjam ir saisto$s izdarita
parkapuma ipasas nozimibas — “butiskuma” — pieradisanas pienakums.

DL 101. panta pirmas dalas 1. punkta noradits, ka darbinieks bez attaisnojosa
iemesla butiski parkapis darba ligumu vai noteikto darba kartibu. Jédziens “batiski” ir
generalklauzula, kuras aizpildisana ar saturu ir atstata tiesibu piemérotaju zina. No minéta
secinams, ka vispirms, protams, darba devéjam ir jaizvérté, vai parkapums ir batisks,
tacu, skatot stridu tiesa, neapsaubami, tiesas pienakums ir parbaudit, vai darba devéjs
pareizi $o jédzienu piemérojis konstatétajiem apstakliem (Latvijas Republikas Augstakas
tiesas spriedums lietda Nr. SKC-299/2011, 2011).
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Lai izbeigtu darba tiesiskas attiecibas, péc DL 101. panta pirmas dalas 1. punkta
darba devéjam ir nepiecieSsams, pirmkart, konstatét parkapumu, otrkart, pieprasit no
darbinieka paskaidrojumus par konstatéto parkapumu, treskart, izvértét “batiskumu”.
DL neparedz kartibu, kada veida tiek izvértéts “butisks” parkapums; $aja gadijuma darba
devéjam ir ricibas briviba. Praksé biezi vien tiek izveidotas komisijas, pieméram, étikas
komisija, disciplinarlietas komisija vai vienkarsi komisija konkrétajam gadijumam.

Darba devéja kompetencé ir izvértét parkapuma smagumu, apstaklus, pieméram,
parkapums attieciba uz pacientu religijas pausanas neievérosanu batu vértéjams ka smags
vai viegls. Darba devéjam, vértéjot parkapuma smagumu un apstaklus, neparprotami
ir janem véra darbinieka personiskas ipasibas un lidzsinéjais darbs. Saja tiesibu norma
noradits, ka galvenais ir pieradit “batiskumu”. Pieméram, arstniecibas persona neie-
radas sestdiena uz deziru, jo péc savas religiskas parliecibas ir piederiga Septitas Dienas
Adventistu draudzei, kuras baznicas maciba ir noteikts ierobezojums veikt darbu sest-
diena, un bija nepieciesams piedalities draudzes pasakuma, tapéc arstniecibas persona
neveica operaciju, tadéjadi radot kaitéjumu pacientam. Javérs uzmanibu, ka darba devéjam
bis japierada “butiskums”. Praksé biezi vien uznémumu darba kartibas noteikumos
ir definéts, kas ir “buatisks parkapums”, un minéts sods péc to smaguma gradacijas.
Pieméram, par vidéji smagu parkapumu tiek piemérots kads no disciplinarsodiem —
rajiens vai piezime. Ari arstniecibas iestades $adu praksi var izmantot, tadéjadi laicigi
sniegt “butiskuma” definiciju iestadé un noteikt parkapuma smaguma pakapi, ja tiek
parkaptas religiskas parliecibas pausanas tiesibas. Jauzsver, ka darba tiesisko attiecibu
izbeigSanas nav dicsiplinarsods DL tvéruma. Darba tiesiskas attiecibas ir izbeidzamas, ja
darbineiks vairakkartigi parkapis iestades darba kartibas noteikumus vai noslégto darba
ligumu, un $aja gadijuma “batiskums” tiktu piepildits ar saturu, jo darbinieks nenéma
véra ieprieks piemeérotos disciplinarsodus, ieprieks izdarito parkapuma smagumu un
sekas, ka ari viena gada laika vairakkartigi ir parkapis darba kartibas noteikumus vai
noslégto darba ligumu.

Aplukojot jautajumu par arstniecibas personas darba tiesisko attiecibu izbeig$anos,
ka vienu no tiesiskajiem izaicindjumiem varétu minét arstniecibas personas atteik$anos
no vakcinacijas religiskas parliecibas dél, kas varétu buat aktuals arl Covid-19 izplatibas
laika. Saja sakara darba devéja riciba cilvéka pamattiesibu samériguma konteksta varétu
bat saistita ar alternativo, pamattiesibas mazak ierobezojoso vai vispar neierobezojoso
lidzeklu izveéli, pieméram, arstniecibas personas pagaidu noriko$anu darba arstniecibas
iestades administrativo pienakumu pildisanai attalinati, kas nav saistits ar risku citu cil-
veku, tostarp pacientu, veselibai (Tieslietu ministrija, 2021, 7. Ipp.). Ta ka epidemiologiskas
drosibas noltukos arstniecibas personas norikosana darba citviet varétu but vienigais
alternativais un saudzéjosakais lidzeklis, lai neierobezotu arstniecibas personas cilvék-
tiesibas, saisto$a ir DL 98. panta pirma dala, kura noteikts, ka darba devéjam saskana ar
DL 101. panta pirmas dalas noteikumiem ir tiesibas ne vélak ka vienu ménesi ieprieks
rakstveida uzteikt darba ligumu ar nosacijumu, ka darba tiesiskas attiecibas tiks izbeigtas,
ja darbinieks nepiekritis tas turpinat atbilstosi darba devéja piedavatajiem darba liguma
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grozijumiem (Darba likums, 2001, 98. panta pirma dala). Saja sakara autores vérs uzma-
nibu uz to, ka gadijuma, ja arstniecibas persona nepiekristu darba devéja piedavatajiem
darba liguma grozijumiem, darba liguma uzteiksana atbilstosi DL 101. pantam varétu
bat problematiska. Proti, DL 101. panta nav ietverts neviens kritérijs, kas paredz, ka darba
devéjs varétu uzteikt darba ligumu gadijuma, ja darbinieks nepiekrit pamatotam darba
devéja rikojumam uz noteiktu laiku pildit citus darba pienakumus vai tiek norikots pildit
darba pienakumus cita vieta, pieméram, attalinati, bet tam nepiekrit. Lidz ar to autores
pauz viedokli, ka lietderibas nolikos DL 101. pirma dala batu japapildina ar 12. punktu,
izsakot to $ada redakcija:

“12) darbinieks nepiekrit darba devéja pamatotam rikojumam uz noteiktu laiku
pildit citus darba pienakumus vai pildit darba pienakumus cita darba vieta, tostarp
attalinati.”

Atbilstosi minétajam butu grozami ari DL 110. panta pirmas dalas pirmaja teikuma
ietvertie nosacijumi, izsakot DL 110. panta pirmo dalu $ada redakcija:

“(1) Darba devéjam aizliegts uzteikt darba ligumu darbiniekam — arodbiedribas
biedram — bez attiecigas arodbiedribas iepriekséjas piekrisanas, ja darbinieks ir arod-
biedribas biedrs vairak neka seSus ménesus, iznemot gadijumus, kas noteikti $a likuma
47. panta pirmaja dala un 101. panta pirmas dalas 4., 8., 10. un 12. punkta. Ja darba ligumu
paredzéts uzteikt $a likuma 101. panta pirmas dalas 7. un 11. punkta minétaja gadijuma,
darba devéjs ieprieks informé arodbiedribu un konsultéjas ar to.”

Tadéjadi, péc autoru domam, tiktu nodrosinatas darba devéja likumigas tiesibas
panakt ekonomiski pamatotu un taisnigu ar arstniecibas personas religiskas parliecibas
pausanu saistitas potencialas darba tiesisko attiecibu izbeigsanos.

Nobeigums

Jautajums par arstniecibas personu tiesibam paust savu religisko parliecibu darba
tiesiskajas attiecibas ir komplicéts un balstits uz tiesiska rakstura izaicindjumiem, ne
tikai no cilvéktiesibu aspekta raugoties, bet ari nemot véra darba tiesiskas attiecibas
reguléjosos tiesibu aktus. Nav apstridams, ka demokratiska sabiedriba, kur vienlaikus
var pastavét vairakas religijas, ir nepieciesams nodrosinat $o religiju lidzaspastavésanu,
lidz ar to dalibvalstim, kuras pievienojusas minétajiem cilvéktiesibu instrumentiem,
tiesibu uz religijas brivibu joma ir uzlikta virkne pienakumu. Dalibvalstim ir jabut neit-
ralam, sniedzot iespéju katram individam, tostarp ari arstniecibas personam, pienemt
vai nepienemt religiju atbilsto$i vina parliecibai. Tas nozimé, ka arstniecibas personai
tiesibas uz religijas brivibu, tostarp uz religijas pausanu, piemit neatkarigi no arstnie-
cibas personas profesijas, kura ta veic arstniecibu. Vértéjot lidzsvaru starp arstniecibas
personas pamattiesibu ierobezojumu un labumu, ko giist pacients noteikta ierobezojuma
gadijuma, ir jaizskata ari diskriminacijas aizlieguma principu ievérosana. Tas pamato-
jams ar apstakli, ka darba tiesibu joma var pastavét tiesiski stridi par to, vai darba devéjs
(konkrétaja gadijuma arstniecibas iestade) attieciba pret darbinieku (konkrétaja gadijjuma
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arstniecibas persona) potenciali nav pielavis diskriminacijas aizlieguma parkapumus
atkariba no vina religiskas parliecibas.

Jaatzime ari tas, ka arstniecibas iestadei ir batiska loma iepriekSminéto tiesibu
aizsardziba gan ka institacijai, kurai ir pienakums nodrosinat arstniecibu un pacienta
tiesibas, gan arika arstniecibas personas darba devéjam, kurai ir pienakums rtpéties, lai
arstniecibas personas un pacienta tiesibas varétu tikt sabalanséti istenotas. Arstniecibas
iestadei, ierobezojot religiskas parliecibas pausanu, vienmeér japarbauda, vai iecerétais
meérkis var tikt sasniegts ar mazak ierobezojosiem lidzekliem neka formalu aizliegumu,
un tadéjadi jatiecas nodrosinat religiskas parliecibas pausanas istenosanu tiktal, ciktal
tas vien iespéjams.

Nav pielaujama arstniecibas personas religiskas parliecibas pausanas formala iero-
bezosana bez tiesiski attaisnojama noltka, jo ta var but par pamatu atskirigas attieksmes
aizlieguma parkapumiem. Gadijumos, kad arstniecibas personas religijas pausanas dé]
ir ticis butiski parkapts noslégtais darba ligums, darba devéjam ir tiesibas uzteikt darba
ligumu, pamatojoties uz DL 101. panta pirmas dalas 1. punkta nosacijumiem. Seit gan
janorada, ka minétaja situacija darba devéjam ir saistoss izdarita parkapuma ipasas nozi-
mibas — “butiskuma” — pieradisanas pienakums.
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Abstract

The article concerns involuntary treatment of infectious and mental diseases.
Development of the legal regulation since the 19t century has been described here. Quality
of the existing legal regulation has also been evaluated. Issues of involuntary psychiatric
treatment have been analysed and demonstrated by the international case-law and state
court practice. Significant differences between legislation in mental and infectious dis-
eases has been detected, as well as differences have been traced between legal standards
in the area of involuntary placement and involuntary treatment of mental disorders in
Latvia and other countries. It has been concluded that involuntary psychiatric treatment,
in line with epidemiological safety, is a task of public governance in the area of domestic
security and safeguarding of human rights and it has to be reinforced by governmental
authority. Thus, proposal of elaboration of the corresponding law has been made.

Keywords: compulsory measure of medical nature, human rights, infectious dis-
eases, involuntary treatment, mental diseases, state coercive power.
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levads

“Tiesiska valsts tikai tad pilniba izpilda savu tiesibu aizsardzibas
uzdevumu, ja novers draudosus likuma parkapumus,

cik vien tas faktiski un juridiski iespéjams.”

Roberts Mols (Robert von Mohl, 1799-1875)

Demokratiska valsti personas tiesibu ierobezo$ana ir pielaujama tikai sociali derigo
mérku sasnieg$anai un notiek saskana ar likumu.

Piespiedu mediciniskam intervences psihisko un uzvedibas traucéjumu un infekciju
slimibu gadijumos ir vienots mérkis — valsts iek$éjas drosibas un cilvéktiesibu aizsardzibas
garantija.

Atbilstosam tiesibu normam ir jabut kvalitativam, efektivam, dzives objektivajam
prasibam un sabiedribas attistibas interesém atbilstosam, jagaranteé lidzsvars starp sabied-
ribas interesém un cilvéktiesibu ievérosanu.

Balstoties uz vésturiskam un modernam zinasanam par piespiedu medicinisko
intervencu nozimi, analizéjot personas tiesibu un brivibu ierobezojumus to laika, Eiropas
Cilvéktiesibu tiesas spriedumus, ka ari vértéjot konkréta tiesiska reguléjuma attistibu,
raksta autori konstatéjusi, ka Latvija psihiatriskas piespiedu arstésanas tiesiskais regu-
léjums butiski atskiribas no piespiedu infekciju slimibu arstésanas reguléjuma, ka ari no
citu valstu prakses.

Secinats, ka ir nepiecie$sams izpétit psihiatriskas palidzibas bez personas piekrisanas
un mediciniska rakstura piespiedu lidzeklu tiesiska reguléjuma problematiku Latvija,
apzinat citu valstu pieredzi un ieteikt problémas risindjumu, izveidojot uz cilvéktiesibam
balstitu $is jomas tiesisku reguléjumu.

Publikacijas sagatavo$ana izmantots $ads materials un metodes — normativo aktu,
tiesu prakses un zinatniskas literatras analize un apraksts, pielietota dogmatiska, anali-
tiska, salidzinosa pétniecibas metode, ka ari gramatiska, sistémiska, vésturiska un teleo-
logiska tiesibu normu interpretacijas metode.

Kas bija tifoza Mérija un Trakais Ludvigs

Meérija Malana (Mary Mallon, 1869-1938) jeb “tifoza Mérija” bija védertifa bakté-
riju nésataja — veseliga izskata meitene, imigrante no Irijas, kas, juzdamas vesela, stradaja
par viréju Nujorkas gimenés un izraisija lokalas védertifa epidémijas ar fatalam sekam.
Vina neatzina savas veselibas problémas — uz piedavajumu nodot fé¢u un urina analizes
reagéja, uzbrikot epidémijas iemeslu izmeklétajam ar servésanas daksu; kad policijas
inspektori vinu nogadaja slimnica, méginaja bégt; kategoriski atteicas no arstésanas
(zultspusla, kur persistéja baktérijas, iznemsanas kirurgiska cela), tapéc tika izoléta
karantina. 1909. gada Nujorkas $tata Augstakaja tiesa, kur tika skatita vinas lieta, rai-
sijas asas debates par personas autonomijas un valsts atbildibu sabiedribas veselibas
krizes laika. Pretéji tiesas Iléemumam péc karantina pavaditiem tris gadiem vina tika
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atbrivota — ar nosacijumu, ka mainis nodarbosanos. Mérija ierobezojumus neievéroja,
nesaprata roku mazgasanas nepiecieSamibu, turpinaja stradat un izplatit védertifu, kas
rezultéjas ar vinas atkartotu izolaciju — Soreiz jau lidz maza beigam (Marineli, Tsoucalas,
2013; Strochlic, 2020).

Ludvigs II (Ludwig Otto Friedrich Wilhelm, 1845-1886), ko dévé ari par Trako
karali Ludvigu, par Bavarijas valdnieku kluva 19 gadu vecuma. Jaunais monarhs izcélas
ar aréjam dotibam, inteligenci, asu pratu, ka ari rakstura un interesu divainibam un
ipatnéju acu spozumu, kura slavenais francu psihiatrs Moreéls (Bénédict Augustin Morel,
1809-1873) saskatija trakuma atspulgu. Vina slimiba pakapeniski progreséja, un vairaku
gadu laika, realizéjot savas trakas idejas, monarhs izputinaja krona kasi un paralizéja
valsts parvaldi. Ludvigs II — sieviesu nidéjs, Riharda Vagnera (Wilhelm Richard Wagner)
un Leopolda fon Zahera-Mazoha (Leopold Ritter von Sacher-Masoch) dailrades cieni-
tajs — piekopa noslégtu dzivesveidu, nodevas savam kaislibam — muazikai un arhitek-
tarai (vésture vins iegajis ka Neisvansteinas pils bavnieks; $i pils savulaik kluva par
Volta Disneja Pelnruskites pils prototipu). Izvairoties no sabiedribas, karalis atteicas
pienemt ministrus un sttnus, savukart daudzas pavéles pazinoja caur aizslégtam durvim.
Monarhs mocijas ar bezmiegu, galvassapém, ievérojami pienémas svara; vins dzirdéja
balsis un redzéja halucinacijas, dusmu lekmju laika cietsirdigi izrikojas ar padotajiem.
Kad kartéjam arhitekttras brinumam pietrtaka naudas, karalis pavéléja no pils apkalpes
izveidot bandas un laupit Vines, Berlines un Stutgartes bankas.

1886. gada bija izveidota speciala komisija karala psihiska stavokla noteiksanai.
Taja piedalijas ari slavenais psihiatrijas profesors Bernhards Gudéns (Johann Bernhard
Aloys von Gudden, 1824-1886), kurs ilgus gadus veica Bavarijas karala dzimtas psihiat-
risko apriapi. 1886. gada 9. junija komisija sagatavoja slédzienu: Vina augstiba ir smagi
un nedziedinami psihiski slims, slimibas iznakums bius planpratiba; tada slimiba laupa
gribas brivibu, un karalis turpmak tikai traucés parvaldit karalvalsti.

Uzzinot izpétes rezultatus, valdnieks loti pardzivoja trona zaudésanu, bet visvairak
to, ka vinu grib padarit par traku, tapéc izteicas par gatavibu labak veikt pasnavibu, neka
ciest tadu pazemojumu. Nonacis sava aresta vieta — Bergas pili —, karalis savaldijas, laipni
un mierigi sarunajas. 13. janija vakara vin$ kopa ar profesoru Gudénu devas pastaiga uz
Starnbergas ezeru, bet pirms tam aizsitija prom kalpus. Drizuma ezera tika atrasti abu
liki ar cinas pazimém — visdrizak, dasigais 42 gadus vecais karalis uz sékla noslicinajis
62 gadus veco psihiatru un pats noslicingjies, ieejot ezera dziluma (Kovalevskiy, 2017;
Miiller, 2002; Bhattacharyya, 2017).

Atbildot uz virsraksta izvirzito jautajumu, jasecina, ka abas personas — tifoza
Meérija un Trakais Ludvigs — bija apkartéjiem bistamas veselibas traucéjumu dél, tacu
sevi neuzskatija par slimam, un tas radija smagas sekas — Mérija inficéja ar fatalu slimibu
vairakus desmitus cilvéku, savukart Ludvigs 11 paralizéja Bavarijas parvaldes darbu un,
iespéjams, nogalinaja savu psihiatru. Miisdienas to, ka psihiski un infekciozi slimnieki
ir lidzigi sabiedriski bistami, atzist ari tiesa, skatot slaveno lietu Tarasoff v. Regents of
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the University of California un izvértéjot psihoterapeita pienakumu novérst homicidu
(cilveka vai cilveku nogalinasanu), ko izplanoja un véelak ariistenoja vina pacients (Rotter,
Cucolo, 2019).

Abi minétie pieméri skaidri parada ne vien to, cik svariga ir psihiatrija ka darba
medicinas sastavdala, bet ari to, ka medicinas darbinieku “rokas ir par isu”, lai garantétu
sabiedribas (un ari savu) drosibu dazos gadijumos, un tad varas iestazu iesaiste ir obligata.
Pat pieredzéjis psihiatrs, kas ilgstosi pazinis pacientu, nespéja paredzét un novérst vina
agresiju un autoagresiju.

Sabiedriski kaitigi nodarijumi, ko veic psihiski slimas personas, ir viena no
psihiatrijas un sabiedriskas veselibas svarigakajam problémam. So nodarijumu rak-
sturs atskiras no tiem nodarijumiem, ko veic personas bez psihiskam saslim$anam
vai batiskam novirzém, un vienmeér raisa pardomas, vai bija iespéjama to prevencija.
Nodarijumi tiek veikti pilnigi neparedzami, nepadodas logikai, bet gan vienigi psihotiska
stavokla neprognozéjamai dinamikai, un ikviens var saskarties ar to sekam (Voronkova,
Apletayev, 2017).

Ja pret infekcijas slimibam mums ir pieejamas vakcinas un citi individualas
profilakses pasakumi, tad pret psihisku saslim$anu neviens nav imuns — ikviens var
saslimt un izdarit sabiedriski kaitigu nodarijumu. Tada gadijuma mums jabut parlie-
cibai, ka valsts spés adekvati rikoties, lidzsvarojot masu tiesibas ar sabiedribas drosibas
prasibam.

Piespiedu arstésanas tiesiska reguléjuma
aktualitate Latvija

Psihisko un uzvedibas traucéjumu gadijuma piespiedu arstésanas tiesiskais regulé-
jums ir ipasi svarigs, jo personas tiesibas un brivibas tiek skartas daudz batiskak un ilgstosa
laika posma (biezi vien — vairakus gadus, retak — gadu desmitus) neka infekcijas slimibu
gadijuma ($ados gadijumos Latvija ir iespéjama tikai personas piespiedu izolésana). Infek-
cijas slimibu gadijuma personas sabiedriska bistamiba ir diezgan objektivi nosakama — ar
laboratorisku un citu izmekléjumu palidzibu (Epidemiologiskas drosibas likuma sniegta
infekciozas personas jédziena un infekcijas slimnieka jédziena definicija).

Psihiatrija riska izvértésana un pieradisana joprojam ir liels izaicinajums, bet
tiesi no ta izriet personas pamattiesibu ierobezosana — mediciniska rakstura piespiedu
lidzekla piemérosana, turpinasana vai grozisana (Latvijas Republikas Augstakas tiesas
Kriminallietu departamenta 2017. gada [..] lémums Lieta Nr. [..], SKK-[D]/2017 ECLLLV:[..].
Pamats mediciniska rakstura piespiedu lidzekla grozisanai uz mazak ierobezojosu un
mediciniska rakstura piespiedu lidzekla atcel$anai; Mediciniska rakstura piespiedu
lidzekla piemérosanas ilgums). Pastav viedoklis, ka likuma ietvertais jédziens “bistams
sabiedribai” (attieciba uz personam ar psihiskiem traucéjumiem) ir generalklauzula, kas
ir vel tikai japiepilda ar konkrétu saturu (Ribenere, 2018).
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Péc Latvijas Republikas Iekslietu ministrijas Informacijas centra datiem, sakara ar
izvairisanos no mediciniska rakstura piespiedu lidzekla izpildes 2017. gada meklésana bija
pasludinatas devinas pilngadigas personas, atrastas piecas; 2018. gada meklésana pasludi-
natas astonas, atrastas Cetras; 2019. gada — atbilstosi astonas un piecas personas!. Diemzél
nevar noskaidrot, no kada piespiedu lidzekla personas ir izvairijusas, cik atri bija samek-
létas un vai arstésanas partrauksanai bija negativas sekas (atkartots nodarijums, slimibas
paasinajums), ka ari tas, kas notika ar tam personam, kuras netika sameklétas.

Latvija kops 2012. gada tiek veikti méginajumi pilnveidot mediciniska rakstura
piespiedu lidzekla reguléjumu (Augstaka tiesa, 2012; Ministru kabineta 2020. gada
29. aprila rikojums Nr. 223). Par to, ka $is jautajums Latvija ir aktuals, noradija Eiropas
Cilveéktiesibu tiesas spriedumi lietas O.G. pret Latviju, kuros bija teikts, ka Latvijas tiesas
lémumi par mediciniska rakstura piespiedu lidzekli ir deklarativa rakstura un nenosaka
to izpildisanas kartibu (Eiropas Cilvéktiesibu tiesas spriedums lieta O. G. pret Latviju
(Nr. 2), Nr. 69747/13, 2016). Tiesibsargs izvirzija to par vienu no 2017. gada prioritatém
(Medicine.lv, 13.12.2016.), un 2020. gada janvari Tiesibsargs joprojam ir noradijis uz
sistémisko izmainu nepieciesamibu mediciniska rakstura piespiedu reguléjuma, starp-
disciplinaras sadarbibas ieviesanu, lai sasniegtu mediciniska rakstura piespiedu lidzekla
virsmérki — sabiedribas drosibu un nodarijumu izdarijusas personas resocializaciju
(Tiesibsarga véstule Ministru prezidentam A. K. Karinam, 17.01.2020.).

Laura Smukule magistra darba izstrades laika (2016.—-2017. g.) ir analizéjusi
148 tiesu nolémumus kriminallietas par mediciniska rakstura piespiedu lidzek]u noteik-
$anu un konstatéjusi, ka daudzos noléemumos triikst personas sabiedriskas bistamibas
izvértéjuma (Smukule, 2018). Neizpratni, kapéc personai ar adekvatu uzvedibu saglabajas
sabiedriski bistamas psihiski slimas personas statuss un tiek turpinats mediciniska rak-
stura piespiedu lidzeklis, paudusi Resursu centra cilvékiem ar garigiem traucéjumiem
“Zelda” juriste un atbalsta persona Kristine Ribenere (Ribenere, 2018). Par to, ka tiek
sniegts neadekvats personas sabiedriskas bistamibas novértéjums un nepamatota reko-
mendacija tiesai nozimét mediciniska rakstura piespiedu lidzekli, ir aprakstitas $i raksta
autoru iepriekséjas publikacijas (Kudeikina, Losevica, 2021).

Skaidrs tiesiskais reguléjums miusdienas ir loti nepieciesams, jo piespiedu arsté-
jamo psihiski slimo personu skaits vairakas valstis ir palielinajies (Barnett, Matthews,
2018), tiek integrétas starptautiskas tiesiskas normas, valstim savstarpéji sadarbojoties,
ka ari palielinas psihiatru kriminaltiesiskas atbildibas gadijumu skaits (Glancy, Glancy;,
2009; Jonas, Nidal, 10.04.2013; Martinihin, 2019; Catanesi, Manna, 2016; Terranova,
Rocca, 2016).

1 Vien relativi nesen — 2020. gada 6. jilija — stajusies spéka Kriminalprocesa likuma grozijumi —
635. pants ir papildinats ar jaunu dalu, kura paredzéta personas, kam piemérots mediciniska rakstura
piespiedu lidzeklis, meklésana.
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Skaidri tiesiskie ramji psihiatrija (tiesiskas noteiktibas princips) ir svarigi, lai
pasargatu un atturétu: pacientus — no medikalizacijas vinu uzvedibas kontroles nolika,
parmeérigi augstas vinu sabiedriskas bistamibas novértésanas; arstus — no profesionala
imperialisma; valsti — no méginajuma savus pienakumus novelt uz mediku pleciem,
pieméram, uzticét rapes par sabiedribas drosibu vai iedzivotaju uzvedibas kontroli,
ka tas bija padomju okupacijas laika specializétas psihiatriskas slimnicas (Videneva,
Iogolevich, 2015).

Piespiedu mediciniskas intervences

Pastav vairakas situacijas, kad personas tiesibas tiek ierobezotas veselibas stavokla
dél — pieméram, Latvija epilepsijas gadijuma tiek liegtas tiesibas vadit transportlidzekli,
depresijas gadijuma — iegadaties, glabat un lietot Saujamierocus; arzemés adipozie bérni
tiek iznemti no gimeném (Murtagh, Ludwig, 2011); nemot véra Covid-19 pandémijas
izraisitos notikumus, seviski aktuals izskatas Eiropas Cilvéktiesibu tiesas (European
Court of Human Right — ECHR) Lielas palatas spriedums bérnu obligato profilaktisko
vakcinaciju lietas (Vavricka v. the Czech Republic, 2018 (Chappell, 08.04.2021.)). Latvija
ilgstosas socialas apriipes un socialas rehabilitacijas institiiciju iemitnieku tiesibas brivi
parvietoties var tikt ierobezotas (lidz pat izolésanai), turklat personas tiesibas parsudzét
institacijas vaditaja lemumu nav atrunatas likuma (Socialo pakalpojumu un socialas
palidzibas likums, 2002).

Latvija piespiedu mediciniskas intervences sabiedribas drosibas laba, ignoréjot
personas autonomijas principu un informétas piekrisanas institatu, ir paredzétas
psihisku un uzvedibas traucéjumu un infekcijas slimibu gadijumos. Japiebilst, ka
personam, kas sirgst ar atkaribu slimibam, Latvija ir iespéjams piemérot piespiedu
narkologiskas intervences — socialas un psihosocialas rehabilitacijas piespiedu lidzeklu
veida (Arstniecibas likums, 1997), nepilngadigajiem — ari audzinosa rakstura piespiedu
lidzeklu ietvaros (ja ir sanemta bérna un vina vecaku (aizbildna) vai barintiesas pie-
krisana) (Likums “Par audzinosa rakstura piespiedu lidzeklu piemérosanu bérniem”,
2002), bet nosaciti notiesatajiem — tikai ar vinu piekrisanu (Arstniecibas likums, 1997).
Tas atbilst t. s. kvazi piespiedu arstésanai (anglu val. quasi-compulsory treatment),
ko piedava vairakas Eiropas valstis atkarigam personam un dzimumnoziedzniekiem)
(Schaub, Michael, 2011).

Lai gan par kvalitativu informétu piekrisanu visos $ajos gadijumos nevar runat
(jo persona izvélas starp sodu un arstésanu), ari isti piespiedu arstésana ta nav. Tapéc
turpmak tiks apliakota piespiedu intervence infekciju un psihisko traucéjumu gadijumos
(administrativa kartiba — psihiatriskas palidzibas snieg$ana psihiatriskaja arstniecibas
iestadé bez pacienta piekri$anas atbilstosi Arstniecibas likuma 68. pantam un krimi-
naltiesiska kartiba — ka mediciniska rakstura piespiedu lidzeklis).
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Personas tiesibu un brivibu ierobezojums
piespiedu arstésanas gadijuma

Ar piespiedu psihiatriskas arstésanas nozimésanu (administrativi tiesiska vai
kriminaltiesiska kartiba), vadoties no sabiedribas drosibas interesém un ignoréjot per-
sonas informéto piekrisanu vai atteiksanos, valsts intereses saskaras ar personas (tostarp
ari bérna) tiesibam ne vien uz brivibu, bet ari uz dzivibu un veselibu, uz privatas dzives
neaizskaramibu, ka ari tiesibam uz apzinas, domas un ticibas brivibu.

Tiesibas uz dzivibu un veselibu — jo medicina, tostarp psihiatrija, lietojamiem
medikamentiem un metodém pastav nopietnu komplikaciju, paliekosu seku un naves
risks. Te ir saskatamas nesaskanas ar Ovjedo konvencijas principiem, kura paredzéts, ka
individa intereses ir parakas par sabiedribas interesém (Konvencija par cilvéktiesibam
un biomedicinu, 1997).

Tiesibas uz privatas dzives neaizskaramibu: no privatas dzives aspekta kermenis
cilvekam ir visintimakais, un piespiedu arstniecibas procedaru gadijuma ta fiziskas un
psihiskas integritates neaizskaramiba tiek traucéta. Tiesibas pienemt [émumu par savu
bérnu un aizbilstamo arsté$anu ari pieder pie privatas dzives jomas. Ovjedo konven-
cijas 6. panta noteikts, ka gadijuma, kad persona nevar sniegt informétu piekrisanu,
mediciniska iejauksanas var notikt tikai $is personas tieSo interesu laba; nepilngadigo
arstésana, ja vini nevar dot piekrisanu ar veselibu saistitas darbibas veik$anai, notiek
tikai ar nepilngadigas personas parstavja vai likuma noteiktas iestades, personas vai
instances atlauju; savukart 7. panta noradits, ka personu ar nopietniem psihiskiem trau-
céjumiem $o traucéjumu arstésanai var paklaut ar veselibu saistitam darbibam bez §is
personas piekrisanas tikai tad, ja bez $adas arstésanas varétu rasties nopietns kaitéjums
§is personas veselibai. Ari Bérnu tiesibu konvencija noteikts, ka valsts respekté un atzist
vecaku atbildibu, tiesibas un pienakumus nodro$inat bérnam vinam atbilstosu pali-
dzibu un padomus $aja konvencija atzito tiesibu izmanto$ana (Bérnu tiesibu konvencija,
1989). Valsts, nosakot personai piespiedu arstésanu ar noliku pasargat citus sabiedribas
loceklus, personas moralas tiesibas rapéties par sevi (ikviena pienakums ir rapéties par
savu veselibu un atbildigi izturéties pret to — ta noradits Satversmes ievada dalas piektas
rindkopas ceturtaja teikuma un Arstniecibas likuma 5. panta) parvérs tiesiskaja piena-
kuma, ierobeZojot personas ricibas brivibu — liedzot to darit péc saviem ieskatiem, ka
tas izriet no Satversmes 111. panta (Satversmes tiesas 2002. gada 22. oktobra spriedums
lieta Nr. 2002-03-04).

Tiesibas uz apzinas, domu un ticibas brivibu, kam var but religiski, sociali, filo-
sofiski iemesli (individuala dzila parlieciba, ticiba, apzina). Personai, neraugoties uz vinas
uzskatiem un viedokliem par nepieskaitamibas iemesliem, ir jaapmeklé arsts — psihiatrs,
jaarstéjas saskana ar konvencionalas medicinas principiem, nerékinoties ar personas
sociokulturalam normam (pieméram, uzskatiem, ka psihiska slimiba ir bérniba parciestas
psihotraumas rezultats un ir arstéjama ar psihoterapiju). Sajos apsvérumos balstiti iebil-
dumi lietot medikamentus var bt saistiti ari ar to, ka tajos ir cilvéka audu (ka AstraZeneca
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un Johnson & Johnson vakcinas koronavirusa izraisitas slimibas novérsanai) (Notes from
Poland, 2021) vai dzivnieku valsts produkti (zelatins, magnija stearats, glicerins, laktoze),
ka ari zelatins haram (Pelci¢, Karaci¢, 2016). Uzzina, ko izsniedza Veselibas ministrija
vienam no raksta autoriem, ir paskaidrots — persona, kurai ir noziméts mediciniska
rakstura piespiedu lidzeklis, atteikties no nozimétas arstésanas drikst tikai tad, ja tam
ir medicinisks pamatojums, kas atspogulots mediciniskaja dokumentacija. Ja arstésanas
metode vai zales izvélétas, pamatojoties uz ripigu personas veselibas stavokla, iespéjamo
kontrindikaciju un citu faktoru izvértésanu, ka ari atbilstosi pienemtajam standartam,
bet persona no arstésanas atsakas bez iepriekSminéta pamatojuma, $ads gadijums var tikt
uzskatits par mediciniska rakstura piespiedu lidzekla nepildisanu (Veselibas ministrijas
uzzina, 2020). Lidz ar to, ignoréjot informétas piekrisanas institatu un paredzot iespéju
atteikties no medikamentiem tikai medicinisku kontrindikaciju gadijuma, valsts butiski
ierobezo ne vien pacienta tiesibas, bet ari cilvéktiesibas.

Parasti demokratiska sabiedriba valsts, ierobeZojot personas cilvéktiesibas, paredz
kadu kompensacijas mehanismu — pieméram, atsavinot ipasumu, kompensé ta vér-
tibu; vairakas valstis, kur profilaktiskas vakcinacijas ir obligatas (anglu val. manda-
tory), pastav atsevisks kompensaciju izmaksu tiesiskais reguléjums — pieméram, Danija,
Vacija, Francija, Japana, Sveice, Apvienotaja Karalisté (National Research Council, 1985),
ASYV, kur kompensacijas izmaksati miljoniem dolaru (Health Resources & Services
Administration, 2021). Tas ir ta saucamas kompensacijas shémas bez vainas (anglu
val. no-fault compensation schemes), kuras uzsverts, ka pie vakcinas blaknes nav vai-
nojami mediki vai vakcinu razotaji. Profilaktisko vakcinaciju gadijuma arstniecibu
(profilaksi) sanem personas (un bérni) — veseligi individi, kuru veselibas stavoklis var
pasliktinaties; tapéc tiek uzskatits, ka, ieviesot obligato vakcinaciju, tiek radits “socials
kontrakts” (valsts uzdevums — autoru paskaidrojums) rupéties par tiem, kuri cietusi
no vakcinu blakném (respektivi, cietusi paréjo drosibas laba) (Attwell, Drislane, 2019).
Aprakstot situaciju Latvija, Dr. iur. Liga Mazure secina, ka nozimigakajos starptautis-
kajos un Eiropas Savienibas ar vakcinacijas jautajumiem saistitajos dokumentos netiek
akcentéta vakcinas komplikaciju valstiskas kompensésanas ideja un Latvija nepastav
speciali izveidots valsts atbalsta mehanisms pacientam ar vakcinaciju radita kaitéjuma
civiltiesiskajam sekam, paredzot pacientam tikai visparigus civiltiesiskas aizsardzibas
lidzeklus $aja gadijuma (Mazure, 2021).

Janem véra, ka ari psihiatrija pielietojamo medikamentu blaknes médz bat loti
smagas, mokosas, dzivibu apdraudosas (pieméram, sirds apstasanas) un paliekosas
(sakara ar centralas nervu sistémas bojajumu) un to lietosana negaranté labaku izna-
kumu. Pédéjos gados prasibas pret psihiatriem paradijusies jauna tendence — sakara ar
medikamentu blakném un metaboliem traucéjumiem (Mela, Luther, 2016); farmacijas
kompaniju izmaksatas kompensacijas méramas miljonos (Dyer, 2019). Péc autoru domam,
ari tad, ja psihisko un uzvedibas traucéjumu gadijumos personu arsté piespiedu karta
sabiedribas drosibas noliika, veidojas Ipasas socialtiesiskas attiecibas, un valstij ir japaredz
atsevisks kompensacijas mehanisms kaitéjuma gadijjuma.
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Tiesiskas attiecibas piespiedu arstésanas laika

Atbilstosi Augstakas tiesas atzinam piespiedu arstéjamie (piespiedu arstnie-
ciba nodotie) ir iestadei ipasi paklautas personas — $aja gadijuma personas un valsts
tiesiskas attiecibas ir ipasas, persona faktiski ir ipasi paklauta valstij. Tada gadijuma
attiecibu tiesiskos pamatus nodibina, saturiski groza, tiesisko attiecibu pamatus izbeidz,
sodus piemeéro, balstoties uz tadiem valsts lémumiem, kas batiski skar ipasi paklautas
personas cilvéktiesibas, un tadi ir administrativie akti (Augstakas tiesas léemums lieta
Nr. SKA-408/2010, 2010).

Viena no administrativa akta pazimém ir, ka to izdod iestade publisko tiesibu
joma (Augstakas tiesas 2007. gada 5. februara lémums lieta Nr. SKA-103/2007, 2007).
Iestade $aja gadijuma “ir tiesibu subjekts, ta struktiarvieniba vai amatpersona, kurai ar
normativo aktu vai publisko tiesibu ligumu pieskirtas noteiktas valsts varas pilnvaras
valsts parvaldes joma” (Administrativa procesa likums, 2011), vai ari “institacija, kura
darbojas publiskas personas varda un kurai ar normativo aktu noteikta kompetence valsts
parvalde, pieskirti finansu lidzekli tas darbibas isteno$anai un ir savs personals” (Valsts
parvaldes iekartas likums, 2002).

Slimnicas ir privato tiesibu juridiskas personas, un tas arstnieciska darbiba notiek
privato tiesibu joma (Augstakas tiesas 2006. gada 17. janvara léemums lieta Nr. SKA-
98/2006, 2006). Atbilstosi Valsts parvaldes iekartas likumam privato tiesibu juridis-
kajam personam var tikt delegéti noteikti valsts parvaldes uzdevumi (valsts vara), un,
izpildot tos, privato tiesibu juridiska persona klast par publiskas varas neséju — iestadi
(Augstakas tiesas lemums lieta Nr. SKA-155/2008, 2008). Slimnica tikai tad ir iestade
Administrativa procesa likuma izpratné, ja ta veic funkcijas valsts parvaldes joma
(Augstakas tiesas lemums lieta Nr. 6-80004416/37 SKA-889/2016, 2016) — pieméram,
izsniedzot darbnespéjas lapu, jo tas ir viens no valsts organizéto pasakumu kopuma
elementiem, lai persona varétu istenot savas socialas tiesibas uz valsts garantéto mate-
rialo nodro$inajumu slimibas gadijuma, kas paredzétas Satversmes 109. panta. Arstam
tiek delegéts valsts parvaldes uzdevums — darbnespéjas lapu izsnieg$ana, un arsts saja
gadijuma darbojas publisko tiesibu joma (Augstakas tiesas lemums lieta Nr. A42203205
SKA-103/2007, 2007).

Izskatot jautajumu par valsts apmaksato pakalpojumu snieg$anu, no vienas puses,
Augstaka tiesa atzina, ka ligumi, ko valsts slédz ar arstniecibas iestadém par valsts apmak-
sato veselibas aprupes pakalpojumu snieg$anu un kompenséjamo zalu izrakstisanu, ir
publisko tiesibu ligumi; tie tiek slégti, lai nodrosinatu valsts parvaldes funkcijas efektivu
izpildi — Satversmes 111. panta valsts garantéto mediciniskas palidzibas minimuma
nodrosinasanu ikvienam sabiedribas loceklim (Augstakas tiesas lemums lieta Nr. SKA-
365, 2017).

No otras puses, Augstaka tiesa atzina, ka slimnica arstniecibas procesa neisteno
valsts parvaldes pilnvaras (Augstakas tiesas léemums lieta Nr. SKA-155/2008, 2008) un ka
arstésanas gaita vai nobeiguma izsniedzamie dokumenti ir arstésanas procesa sastavdala,
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darbiba notiek privato tiesibu joma un dokumenti netiek uzskatiti par administrativiem
aktiem (pieméram, izraksts jeb epikrize péc arstésanas slimnicas nodala vai arsta lemums
par bérna ievietosanu un turésanu psihiatriskaja slimnica) (Augstakas tiesas lemums lieta
Nr. SKA-1531/2017, 2017).

Parasti arsta un pacienta attiecibas ir ligumiskas, balstitas uz daudzpuséju darijumu
un divpuséju ligumu, kuras dalibnieki ir lidztiesigi, lidzveértigi, vélas tiesisko attiecibu seku
iestasanos. Bet arstnieciba pusu briviba ir vienpuséja — pacients ir brivs gan sava izvélé
nodibinat / nedibinat arstniecibas tiesiskas attiecibas, ja netiek aizskartas vai apdraudétas
publiskas intereses, gan brivs izvéléties liguma otro pusi — arstniecibas iestadi (Mazure,
27.04.2021.).

Latvija tiek uzskatits, ka arstniecibas personai ir pienakums nodibinat arstniecibas
tiesiskas attiecibas, ja pacients izsaka gribu tas dibinat. Arstniecibas personai ir tiesibas
atteikties nodibinat tiesiskas attiecibas ar konkrétu pacientu tikai noteiktos gadijumos,
pieméram:

1) tiesibas atteikties partraukt gritniecibu étisku apsvérumu dél, ja tam nav medi-

cinisku iemeslu;

2) tiesibas atteikt pirmo un neatliekamo medicinisko palidzibu apstaklos, kas
apdraud arstniecibas personas pasas dzivibu vai arstniecibas persona to nespéj
veselibas stavokla dél;

3) tiesibas atteikties no pacienta, ja pacienta dziviba nav apdraudéta un pacients
neievéro arsta noradijumus vai apzinati kaité savai veselibai (Arstniecibas
likums, 1997).

Dazi arzemju autori gan uzskata, ka “privatpraksés psihiatri var izvéléties, kurus
pacientus vini vélas arstét”, atrunajot, ka planveida kartiba palidzibu nevar atteikt, ja cits
arsts nav pieejams (Chaleby, 2001). Jebkuru tiesisku konfliktu gadijuma, arsta—pacienta
attiecibam iestajoties uz liguma pamata, pamatkoncepcija, uz kuras balstoties lieta
tiks skatita tiesa, bus arsta pienakums rupéties (anglu val. duty of care) par pacientu
(Chaleby, 2001).

Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departaments
savulaik konstatéja: “Ciktal arstniecibas personas un pacienta attiecibas ir brivpratigas,
balstitas uz pusu privatautonomiju, tas ir privattiesiskas.” (Senata Administrativo lietu
departamenta spriedums lieta Nr. SKA-155/2008)

Arstnieciba tiesiskas attiecibas var rasties ari uz likuma pamata. Pie tadiem pieder
neatliekama mediciniska palidziba un piespiedu izolésana, stacionésana, arstésana pub-
lisko interesu laba infekcijas slimibu un psihisko traucéjumu gadijuma. Galvena atskiriba
starp saistibam uz tiesiska darijjuma pamata (liguma) un uz likuma pamata — ligumisko
attiecibu gadijuma sekas ir vélamas abam pusém (Mazure, 27.04.2021.).

Tas, ka likuma ir uzskaititi arsta pienakumi, nenozimé, ka arstniecibas personam
butu delegéti valsts parvaldes uzdevumi, arsta un pacienta attiecibas neparvérsas
par publiski tiesiskam (Senata Administrativo lietu departamenta spriedums lieta
Nr. SKA-155/2008).
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Psihiatrs, stradajot gan valsts ambulatora iestadé, gan privatpraksg, ir privato tiesibu
subjekts, tacu savas attiecibas ar Nacionalo veselibas dienestu vins, protams, darbojas
publisko tiesibu joma, bet attiecibas ar pacientu arstniecibas procesa tik un ta ir privattie-
siskas (neatkarigi no ta, kas apmaksa arsta darbu — pacients pats, apdrosinatajs vai valsts)
un balstas kvalitativas informétas piekrisanas koncepcija (Palkova, 2019).

Gadijuma, ja psihiatrs psihiatrisku palidzibu sniedz bez personas piekrisanas,
vin§ darbojas jau publisko tiesibu joma. Savulaik Veselibas ministrija véstulé vienam
no raksta autoriem, izvértéjot psihiatru pienakumus saskana ar Arstniecibas likuma 68.
un 69.! pantu, atzina, ka psihiatru darba jautajumi, kuri ir saistiti ar pacientu brivibas
ierobezojumu, ir vértéjami ka delegéjums valsts parvaldes uzdevumu veiksanai (Veselibas
ministrijas véstule, 2014). Ari Tieslietu ministrija sava skaidrojuma Arstniecibas likuma
68. un 69.! panta reguléjumu skaidri attiecina uz publiskam tiesibam (Latvijas Republikas
Tieslietu ministrija, 2014). Lidzigu nostaju pauda Tiesibsargs (Latvijas Republikas
Tiesibsarga véstule, 2014). Valsts $aja gadijuma nevis vienkarsi maksa par veselibas aprapi
pacienta vieta, bet gan ar arstniecibas personu rokam isteno savu piespiedu varu par
personu, valda par vinu.

Publisko tiesibu joma psihiatra tiesiskas atbildibas pamatu veido nepieciesamiba
garantét sabiedribas drosibu — pienakums aizsargat (anglu val. duty to protect), kurs
izriet no pienakuma paredzét agresiju, novértét vardarbibas risku, proaktivi rikoties
(anglu val. duty to predict) (Glancy, Glancy, 2009). Isteniba vardarbibas riska paredzésana
ir psihiatra ikdienas darba neatnemama sastavdala (Phillips, 2012). Latvija pienakums
prognozét psihiski slimas personas vardarbibas risku ir noteikts vairakos tiesibu aktos
(Arstniecibas likuma, lero¢u aprites likuma, Ministru kabineta 2020. gada 4. februara
noteikumos Nr. 76 “lerocu registra noteikumi”, Kriminalprocesa likuma u. c.), tostarp
arl nosakot nepiecieSamibu novérst noziedzigu nodarijumu veiksanu pret bérna tiku-
mibu un dzimumneaizskaramibu (Ministru kabineta 2018. gada 28. augusta noteikumu
Nr. 555 10. pielikums). Bet ka ir ar sabiedribas drosibas garantiju un cilvéktiesibu aiz-
sardzibas funkcijas delegésanu arstniecibas iestadém? Ar kadiem normativajiem aktiem
tie tiek delegéti un vai vispar var tikt delegéti? Atcerésimies — mediciniska rakstura
piespiedu lidzekla gadijuma personai tiek nevis nodrosinatas vinas tiesibas, kas garan-
tétas Satversmé (valsts maksa par personas veselibas aprupes pakalpojumiem), bet gan
ierobezotas (valsts ierobezo vairakas personas tiesibas un brivibas ar piespiedu meha-
nismu). Identiski ierobezojumi tiek uzlikti personai, sniedzot psihiatrisku palidzibu bez
piekrisanas.

Dr. iur. Jelena Groma sava promocijas darba, atsaucoties uz vairakiem zinatniekiem,
raksta, ka valsts uzdevumi ir aréjas un iekséjas aizsardzibas uzdevumi; aizsardzibas
uzdevumi ir nemainigi un ir valsts monopols — piespiedu vara valsti drikst bat tikai
valsts institicijam un amatpersonam, nevis privatpersonam. Piespiedu (koercitiva) vara
(no latinu val. coercitus — savaldi$ana, sodi$ana) ir varas forma, kas balstas uz drau-
diem un iespéjas pielietot fizisko spéku, ierobezojot individa izvéles un ricibas brivibu.
Demokratiska valsti piespiesana ir varas radita. Piespiesana vienlaikus ir valsts parvaldes
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metode — tiesibu ierobezojosa ietekme attieciba uz likumparkapéjiem ar meérki aizsargat
un nodros$inat sabiedribas intereses, ko veic valsts pilnvarotas iestades un citi subjekti.
Bez piespiesanas nevar pastavét ne valsts, ne tiesibas, piespiesana ir jebkuras sabiedribas
sastavdala, ta ietekmé $is sabiedribas loceklu uzvedibu, nodrosinot likumisku kartibu;
piespie$ana nosaka valsts pamatipasibas — valsts suverenitati, valsts publiskas varas
aparata esibu un valsts varas realizé$anu. Respektivi, piespiesana ir komplicéts valstiski
tiesisks veidojums, kas ietver tiesisko faktu valstisku izvértéjumu, kuram seko likuma
nostiprinata riciba; piespiesanas pamatu veido tiesibu aktu normas; valsts kompetentas
iestades likuma paredzétaja kartiba ietekmé noteiktu personu uzvedibu ar mérki aizsargat
sabiedribas drosibu. Valsts publiskas varas aparatu veido valsts varas iestades, parvaldes
iestades, tiesa, prokuratara u. c. (Groma, 2015).

Veselibas apripes un arstniecibas joma valsts publiskas varas aparata parstavis ir
Veselibas inspekcija — saskana ar Ministru kabineta 2008. gada 5. februara noteikumu
Nr. 76 “Veselibas inspekcijas nolikums” 2. punktu inspekcijas darbibas mérkis ir istenot
valsts parvaldes funkcijas veselibas nozares uzraudziba un kontrolé, lai nodrosinatu
minéto jomu reguléjoso normativo aktu prasibu ievérosanu un izpildi (Augstakas tiesas
spriedums lieta Nr. A420333014, 2014). Ari Slimibu profilakses un kontroles centram
ir butiska loma valsts funkciju istenosana — ta darbibas mérkis ir istenot sabiedribas
veselibas politiku epidemiologiskas drosibas un slimibu profilakses apaksjomas un
veselibas apripes politiku veselibas aprapes kvalitates apaksjoma, nodrosinat vese-
libas veicinasanas politikas isteno$anu un koordinaciju (Ministru kabineta noteikumi
Nr. 241, 2012).

Atseviskos gadijumos valsts savas funkcijas var delegét citam personam — to regulé
Valsts parvaldes iekartas likums (Valsts parvaldes iekartas likums, 2002).

Tatad tiesiskaja reguléjuma par piespiedu arstésanu japaredz iespéja, ka valsts
iedarbinas $o piespiesanas mehanismu.

Valsts parvaldes uzdevumu delegésana
arstniecibas iestadem

Valsts parvaldes iekartas likuma definéti principi, ka publiska persona privato
tiesibu subjektam (arstniecibas iestadei) delegé valsts parvaldes funkciju — ar aréju nor-
mativo aktu vai ligumu, attiecigi izvéloties privatpersonu (nemot véra tas pieredzi, repu-
taciju, resursus, personala kvalifikaciju, ka ari citus kritérijus) (Valsts parvaldes iekartas
likums, 2002).

Arstniecibas iestadei valsts nevar delegét:

1) administrativo aktu izdo$anu — iznemot gadijumus, kad tas paredzéts aréja
normativaja akta; tadi ir psihiatru konsilija lémumi par psihiatriskas pali-
dzibas snieg$anu psihiatriskaja arstniecibas iestadé bez pacienta piekrisanas
(Eiropas Cilvéktiesibu tiesas spriedums lieta L. M. pret Latviju, 2011). Identiska
tiesiska daba piemit arstu specialistu un konsiliju atzinumiem, uz kuriem
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visbiezak balstas tiesa, lemjot par mediciniska rakstura piespiedu lidzekla
turpinasanu, grozisanu, atcelSanu. Ari §i dokumenta meérkis ir sniegt tiesai
arstu viedokli par personas veselibas stavokla (konstatéjot faktisku situaciju)
atbilstibu likuma minétajiem kritérijiem. Dokuments butiski skar iestadei
ipasi paklauto personu cilvéktiesibas un tiek izdots publisko tiesibu joma.
To izsniedz privato tiesibu iestade uz likuma pamata (respektivi, tam piemit
visi administrativa akta kritériji) (Eiropas Cilvéktiesibu tiesas spriedums lieta
L. M. pret Latviju, 2011);

parvaldes uzdevumus, kas saistiti ar valsts aréjas un iekséjas drosibas funk-
ciju izpildi (iznemot gadijumus, kad tas paredzéts likuma). Péc darba autoru
domam, par tadu valsts parvaldes uzdevumu jauzskata psihiski slimas per-
sonas atkartota sabiedriski kaitiga nodarijuma prevencija un noteiktu infek-
cijas slimibu izplatibas apkarosana. Valsts parvaldi epidemiologiskas drosibas
joma isteno Epidemiologiskas drosibas likuma 2. nodala minétas institacijas,
lielakoties Veselibas ministrijas paklautiba esosas Veselibas inspekcijas dar-
binieki, un likuma ir noteiktas tikai ¢etras slimnicas, kuras veicama per-
sonu obligata un piespiedu izolésana un arstésana. Psihiatriskam iestadém si
parvaldes funkcija nav delegéta ar likumu, nav atlasito arstniecibas iestazu
uzskaitijuma — ikviena psihiatru praksé var realizét mediciniska rakstura
piespiedu lidzekli neatkarigi no esosiem resursiem un kompetences, un arstam
ir pienakums pildit tiesas lemumu (Eiropas Cilvéktiesibu tiesas spriedums
lieta L. M. pret Latviju, 2011);

parvaldes uzdevumus, kas nodrosina Latvijas Republikas Satversmé garantéto
cilvéktiesibu isteno$anu un uzraudzibu un kuru izpildes kartibu un institaciju
ir noteicis likumdevéjs. Par tadu uzdevumu butu jauzskata ar personas tiesibu
un brivibu ierobezosanu saistitas darbibas (piespiedu personas nogadasana
un paturésana arstniecibas iestadé, psihisko un uzvedibas traucéjumu gadi-
jumos — ari ierobezojosu lidzeklu pielieto$ana; par pamattiesibu ierobezo-
$anu atzistams ari ka mediciniska rakstura piespiedu lidzeklis (Kriminallietu
departamenta lémums lieta Nr. SKK-[D]/2017. Infekcijas slimibu gadijumos
$o valsts parvaldes uzdevumu pilda Veselibas inspekcija sadarbiba ar Valsts
policiju. Psihiatriskas piespiedu arstésanas (administrativa un kriminaltiesiska
kartiba) gadijuma lémuma pienemsanas un kontroles funkcija ir tiesas kom-
petencé — jaatzist, ka kontrole ir tikai administrativa rakstura. Darba autori
piekrit vairaku pétnieku viedoklim, ka, gan sniedzot psihiatrisku palidzibu bez
pacienta piekrisanas, gan realizéjot mediciniska rakstura piespiedu lidzekli,
intervencu juridisks mérkis ir viens — sabiedribas un pasas personas drosiba
(Kalinina, 2009);

citus parvaldes uzdevumus, kuri péc savas butibas ir valsts parvaldes funk-
cijas pamats un kurus drikst veikt tikai iestades (Valsts parvaldes iekartas
likums, 2002).
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Ta ka slimnicas ir privato tiesibu juridiskas personas (Senata Administrativo lietu
departamenta spriedums lieta Nr. SKA-155/2008), péc darba autoru domam, tam nevar
uzticét un delegét cilvéktiesibu istenosanu un uzraudzibu un sabiedriski bistamo psihiski
slimo personu arstésana paliek valsts publisko personu uzdevums, ko nevienai slimnicai
(vai arstu praksei) nevar delegét.

Piespiedu intervences infekcijas slimibu gadijuma

Analizéjot valstiskus piespiesanas mehanismus infekcijas slimibu gadijuma, ir
jasak ar vesturisko metodi. Péc Napoleona karagajieniem Eiropa seviski izplatijas vene-
riskas slimibas: sifiliss un gonoreja. Krievijas Impérija cinai ar $im slimibam prostittcijas
reglamentacijas ietvaros pie lekslietu ministrijas tika izveidotas mediciniski policejiskas
komitejas, kuras sevi apvienoja musdienu tikumibas policijas un venerologiska dispansera
funkcijas — konstatéjot personai saslim$anas pazimes (prostitatai, aizturétai “aizdo-
migai” sievietei, fabrikas stradniekam), persona tika nositita uz piespiedu arstésanu
slimnica (Niznik, 2012). Komiteju uzdevums bija ari izveidot hospitalus, kur sifilisa
slimniekus varétu arstét bez maksas (Miltins, 1997). Rigas komiteja, kas tika dibinata
1843.-1845. gada ka viena no pirmajam Riga, ka ari Sanktpéterburga, Varsava un Kazana
prostitacijas un venerisko slimibu uzraudziba bija organizéta vislabak. Riga bija vie-
niga no Krievijas Impeérijas pilsétam, kur mediciniski policejiskas komitejas darbibu
reglamentéja ipass noteikumu kodekss, kas tika apstiprinats gan tikai 1854. gada janvari
(Miltins, 1997). Riga bija ari starp tam pilsétam, kur komitejas policejiska un mediciniska
funkcija bija apvienotas viena institGcija un atradas vietéjas policijas parzina (Niznik,
2012). Savukart veneriskas slimnicas un vajpratigo nami Krievija atradas ta saucamo
Dievam tikamo iestazu sastava un ari ilgstosi bija Iekslietu ministrijas parzina. Riga
venerisko un psihisko slimibu arstésana vienuviet — Dievam tikamo iestazu kompleksa
Aleksandra Augstumos — turpinajas lidz pat Otrajam pasaules karam (iestazu nosaukums
tika vairakkart mainits, masdienas — VSIA “Rigas Psihiatrijas un narkologijas centrs”)
(Kuznecovs, Losevica, 2014).

Sobrid Latvija noteiktu infekcijas slimibu gadijumos ir iespéjama personas obligata
un piespiedu izolésana, lai novérstu citu cilvéku inficé$anos vai veiktu mediciniskas
un laboratoriskas parbaudes. Epidemiologiskas drosibas likuma un attiecigi Ministru
kabineta noteikumos noteiktas visu iesaistito pusu (valsts un pasvaldibas iestazu, arst-
niecibas iestazu un to darbinieku, policijas darbinieku un izoléjamo personu) tiesibas
un pienakumi, sniegta epidemiologiskas drosibas un uzraudzibas definicija, noteikti
epidemiologiskas drosibas pasakumi, obligatas mediciniskas un laboratoriskas par-
baudes, ka ari obligatas un piespiedu izolésanas un arstésanas finansésanas kartiba
(Epidemiologiskas drosibas likums, 1997). Lémumu par personas piespiedu izolésanu
pienem Veselibas ministrijas paklautiba esosas Veselibas inspekcijas vaditajs vai vina viet-
nieki péc arstniecibas personas pieprasijuma. Lémuma izpildi kontrolé Veselibas inspek-
cijas inspektori (Ministru kabineta noteikumi Nr. 413, 2015). Lémumam par personas
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piespiedu izolésanu seko rikojums par personas piespiedu izolésanu. Personai ir tiesibas
rikojumu apstridét Veselibas ministrija. Veselibas ministrijas lemumu var parsiadzét
tiesa. Tiesibu normas definéti nosacijumi, péc kuriem persona tiek izoléta arstniecibas
iestadeé. Tajas paredzéta sadarbiba ar Valsts policijas iestades teritorialo struktarvienibu
un nosauktas Cetras arstniecibas iestades, kuras veicama personu obligata un piespiedu
izolésana un arstésana, ka ari paredzéts administrativs sods par epidemiologiskas dro-
$ibas prasibu parkapsanu. Piespiedu mediciniskas manipulacijas (antibiotiku ievadisana
bez personas piekri$anas) likuma nav paredzétas. Salidzindjumam — pieméram, Danija
piespiedu arstésana (nevis tikai izolésana un ierobezosana, ka tas ir Latvija) ir iespéjama
ne vien psihisko traucéjumu (ar medikamentiem, elektrokonvulsivo terapiju un piespiedu
barosanu, tostarp caur zondi), bet ari dzivibu apdraudosu fizisku saslimsanu gadijuma
(Brandt-Christensen, 2012).

Secinajumi

Epidemiologisko drosibu valsts ir atzinusi par valsts parvaldes uzdevumu, nodro-
$ina to ar valsts iestazu palidzibu (Veselibas inspekciju, policiju), pamatojoties uz ipasu
likumu, un realizé tikai speciali izvélétas arstniecibas iestadés. Normas istenosana ar
valsts iestazu palidzibu un piespiesanas mehanismu saglabajas kops 19. gadsimta vidus.
Infekciju slimibu gadijuma Latvija piespiedu karta ir iespéjama tikai personas obligata
un piespiedu izolésana. Piespiedu intervencu laika arsta un personas attiecibas parsvara
saglabajas privattiesiskas. Piespiedu medicinisko intervencu reguléjums infekcijas slimibu
gadijumos atbilst tiesibu normas principiem. Savukart piespiedu psihiatriska arstésana
ir valsts parvaldes uzdevums iekséjas drosibas un cilvéktiesibu aizsardzibas joma, kuru
nevar delegét arstniecibas iestadém — privato tiesibu personam — un kur$ butu jarealizé
ar valsts institciju palidzibu.

Raksta autori izsaka pateicibu lekslietu ministrijas Informdcijas centram par statis-
tikas datu sagatavosanu un izsniegsanu.
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Abstract

In today’s technology world, development of unmanned aircrafts is happening
very rapidly, and the laws and regulations governing this specific area are constantly
supplemented at both — level of European Union and nation-wide. They are aimed at
incorporating unmanned aircrafts in air traffic, to comply safety, security, and privacy
requirements, and not to pose any risks to the environment. Opportunities of using this
technical mean are versatile and it can be a good assistant in various areas. Unmanned
aircrafts are widely used by the civil sector and the military sector and, in the recent years,
these specific means have been used by rescue services and security institutions.

Unfortunately, it should be admitted that unmanned aircrafts are also used in
terrorist and other criminal activities, so it is essential to control the flight environ-
ment by preventing unauthorised flights for ensuring general safety. The responsible
institutions also have been working in this direction. Until July 1%, 2021, in the current
Cabinet Regulation No 368 “Regulations for Performing Flights of Unmanned Aircrafts
and Other Types of Aircrafts”, there was found a term “state unmanned aircraft”, which
regulated the areas in which state unmanned aircrafts can be used, for example, in
investigation and detection of criminal offences, but there was no further explanation
in more detail. The Cabinet Regulations, which came into force on July 1%, 2021, explain
in more detail the rights and obligations of pilots of state unmanned aircrafts. However,
these regulations do not provide specific information on the use of unmanned aircrafts
in measures of operational activities. Therefore, this issue is controversial and should
be raised for updating.

Keywords: unmanned aircrafts, operational activities.
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levads

Pétijums par bezpilota gaisa kugu pielietojumu operativas darbibas pasakumos
tapa, veicot problémas teorétisko izpéti un balstoties uz praktisko pieredzi. Operativas
darbibas subjektu amatpersonam, kas, aizstavot valsts intereses, pilda dienesta piena-
kumus un ievéro Operativas darbibas likuma 4. panta (Operativas darbibas likums, 1993)
noteiktos principus, nevajadzétu rasties skérsliem, lai izmantotu bezpilota gaisa kugus
dienesta pienakumu pildisanai. Tomér ir nepiecieSsams noteikt kopéjas vadlinijas, lai
operativas darbibas pasakumu laika netiktu parkaptas robezas attieciba uz privatumu
un cilvéktiesibam.

Jebkuram bezpilota gaisa kuga pilotam ir nepiecieSamas specifiskas zinasanas par
ta lietosanu un citam jomam, lai izvairitos no negadijumiem. Ja nebis skaidri noteikti
principi, kas jaievéro operativajiem darbiniekiem, veicot operativas darbibas pasakumus
vai specialas izmeklésanas darbibas, tad sarezgitas situacijas vinu ricibu iespéjams traktét
ka darbibu, kura bijusi pretruna ar likumu, tadéjadi ietekméjot talako dienesta gaitu un
zaudéjot vélésanos nakotné pilotét bezpilota gaisa kugus.

Vairaki normativie akti regulé civilo aviaciju, ari bezpilota gaisa kugu nozari. Civila
aviacija un bezpilota gaisa kugu nozare ir ciesi saistitas un nav nodalamas — ari bezpilota
gaisa kugi var but dazada lieluma un svara. Normativajos aktos, pieméram, noteikts aug-
stums, virs kura pilots nedrikst pacelt bezpilota gaisa kugi, lai neiejauktos civilas aviacijas
satiksmé un neizraisitu negadijumus. Jebkuram pilotam ir jaievéro visparéjas normativo
aktu prasibas, kuras saistas ar aviaciju, — ari tiem pilotiem, kuri veic lidojumus operativas
darbibas subjektu uzdevuma vai ari citu operativo dienestu uzdevuma. Tomér Sobrid
nav neviena iek$éja normativa akta, kas reglamentétu bezpilota gaisa kugu izmantosanu
operativas darbibas pasakumu laika. Domajams, batu janodala bezpilota gaisa kugu
izmanto$ana operativas darbibas pasakumu laika un kriminalmeklésanas pasakumu
laika, lai gan Sie abi pasakumi ir ciesi saistiti.

Sa pétijuma meérkis bija izanalizét bezpilota gaisa kuga ka tehniska lidzekla izman-
tosanu operativas darbibas pasakumu konteksta, izdarit secindjumus un sniegt prieks-
likumus normativo aktu pilnveidei. Domajams, ka, nosakot kopéjas vadlinijas $aja nozaré,
tiktu atvieglotas dienesta gaitas operativas darbibas subjektu amatpersonam.

Pétijuma izmantota deskriptiva, salidzinosa, deduktiva metode un tiesibu normu
interpretacijas metode.

Bezpilota gaisa kugu rasanas vésture un tagadne

Cilvéeku vélme iekarot debesis ir bijusi maziga, un jau pirms daudziem gadsimtiem
tika veikti méginajumi to izdarit, tacu sakotnéjie centieni beidzas neveiksmigi un pat
letali. Par pirmajiem gaisa kugiem ir uzskatami gaisa puki un gaisa baloni. Ar laiku,
attistoties aviacijas zinatnei, tika izgudrotas lidmasinas un citi lidaparati, kas spéj notu-
réties gaisa. Misdienas jau eksisté vairaku veidu un izméru gaisa kugi, sakot no nelielam
lidmasinam un beidzot ar kosmosa kugiem.
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Pirmie bezpilota gaisa kugi, ka jau daudzi izgudrojumi, tika raditi militarajam
vajadzibam 20. gadsimta pirmaja pusé. Apziméjums “drons” (anglu val. drone — trans)
radies no ta, ka pirmie bezpilota gaisa kugi radija lapsenes vai bites daksanai lidzigu
skanu, arl masdienas ta nav mainijusies. Sis apziméjums sakotnéji tika izmantots, lai
apzimétu bezpilota gaisa kugi, ko izmanto militariem mérkiem, tomér $obrid ar to saprot
jebkuru bezpilota gaisa kugi (visbiezak attiecinot uz multirotoru bezpilota gaisa kugiem).
Pat profesionali ikdiena izmanto vardu “drons”, tomér tas netiek uzskatits par oficialo
civilas aviacijas terminu. Japiebilst, ka ir raditi ne tikai gaisa droni, bet ari lidzigi Gdens
un zemes aparati. Sada veida droni tiek izmantoti, lai pieklatu vietam, kuras cilvékam
batu neiespéjami, apgrutinosi vai pat dzivibai bistami ievirzities, pieméram, okeana dzilés
vai spradzienbistamas vietas. Var secinat, ka dazada veida attalinati vadamas tehniskas
ierices, iznemot bérnu rotallietas, var uzskatit par droniem.

Saja raksta tiek aplikoti bezpilota gaisa kugi jeb droni, kurus parasti uztver ka
multirotoru lidaparatus. Multirotoru bezpilota gaisa kugi var bt dazadu izméru, no
daziem centimetriem diametra, kurus izmanto iekstelpas, lidz pat vairakiem metriem
diametra, kurus izmanto galvenokart industrialam vajadzibam. So lidaparatu svara ampli-
ttda var bat no daziem gramiem lidz pat vairakiem kilogramiem un attalums, ko tie spéj
veikt, — no daziem metriem lidz vairakiem desmitiem kilometru. Viens no iecienitakajiem
bezpilota gaisa kugu veidiem, ko izmanto, ir aprikots ar Cetriem rotoriem — sada veida
manevrésana ir daudz vieglaka. Tacu ir sastopami ari lidaparati ar seSiem un astoniem
rotoriem. Japiebilst, ka rotoru skaits ir atkarigs no lidaparata izméra un no ta, kadiem
mérkiem tas paredzéts un kadai jabut ta celtspéjai. Ripnieciski razoti bezpilota gaisa kugi
nav vienigie $aja sféra, ir arl daudzi inzenieri vai aviacijas entuziasti, kas bavé bezpilota
gaisa kugus pasi, bet arl uz viniem attiecas normativais reguléjums.

Mausdienigiem bezpilota gaisa kugiem ir dazadas funkcijas, pieméram, stabilizacijas
funkcija, automatiska lidojuma un atgriesanas majas funkcija, kas atvieglo pilotam to
vadisanu. Viena no produktivakajam iespéjam, veicot bezpilota gaisa kugu lidojumus,
ir iespéja, ka pilots uz talvadibas pulti sanem telemetrijas datus un spéj redzét visu ar
lidaparata “acim”.

Bezpilota gaisa kugu izmantosanas jomas

Jauzsver, ka bezpilota gaisa kugis ir vispusigs tehniskais lidzeklis un ta pielieto-
jums ir loti plass. Saja raksta minéti tikai dazi izmanto$anas veidi. Izklaides industrija,
pieméram, ir nozare, kura Sie tehniskie lidzekli tiek lietoti loti biezi, jo masdienas grati
atrast kadu makslas filmu vai kazu video, kura nebiis no bezpilota gaisa kuga uznemtu
kadru. Nekustamo ipasumu tirga populari ir fiksét pardodamo ipasumu no gaisa, lai
velak to sekmigak reklamétu.

Lauksaimnieciba, bavnieciba, logistika un energétika tiek izmantoti tikai profesio-
nali bezpilota gaisa kugi, lai veiktu apsekosanu, mérniecibu, smidzinasanu un pat kravu
parvadasanu. Lidzigi notiek ari vides monitorings.
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Bezpilota gaisa kugu izmantosana operativo
dienestu funkciju realizésanai

Bezpilota gaisa kugus var izmantot ne tikai operativas darbibas pasakumu nodrosi-
nasanai un atbalstam, bet ari Valsts policijas, muitas, Valsts robezsardzes, Valsts uguns-
dzésibas un glabsanas dienesta darba, ka ari citu dienestu vajadzibam. Jomas, kuras
bezpilota gaisa kugi var sniegt atbalstu minétajam iestadém, ir daudzas, to pielietojums
ir atkarigs no vajadzibam un pilotu profesionalajam spéjam tos izmantot.

Objektu apskatés vai izpétés izmantosana ir daudzpusiga, pieméram, lai izpétitu
teritoriju, kur notiks masu pasakumi, lai konstruktivi tiktu izvietoti visi kartibas sargu
posteni un pasakumu laika kontrolétu cilvéku plasmas. Sekmigi bezpilota gaisa kugus
var lietot glabsanas dienesti, lai pirms glabsanas operacijam noteiktu kritiskas vietas un
mazinatu riskus, kas var rasties glabsanas darbu laika. Robezsardze sekmigi izmanto
bezpilota gaisa kugus, lai apsekotu robezas un fiksétu robezparkapéjus.

Policija ar bezpilota gaisa kugu palidzibu var realizét notikuma vietas apskati
(seviski — arpus telpam), 3D formata fikséjot katru sikako detalu, lai nepielautu cilvéka
kladas faktoru, ipasi aktuali tas ir péc smagam avarijam vai pasatijjuma slepkavibam.
Kriminalprocesualajas izmeklésanas darbibas batu lietderigi $o tehnisko lidzekli izmantot,
lai fiksétu liecibu parbaudi uz vietas, ja to pielauj notikusa apstakli.

Vairaku operativo dienestu funkciju izpildé butisku lomu bezpilota gaisa kugi
ienem meklésanas darbos. Meklésanas darbi var but saistiti ar pazudusu personu, zagtu
transportlidzeklu, iidens objektu u. c. objektu meklésanu. Savu lietderibu bezpilota gaisa
kugi sada veida uzdevumos ir apliecinajusi vairakkart. Vasaras sezona, kad aktuala ir
sénosana, ogosana vai atpita mezos un cilvéki médz apmaldities, batiska ir katra mindte,
lai pazudusos atrastu. Meklésanas darbos bezpilota gaisa kugi spéj isa laika apsekot plasas
teritorijas un ieekonomeét cilvéku resursus, turklat meklésanas darbus var turpinat ari
diennakts tumsaja laika, izmantojot termalas kameras.

Bezpilota gaisa kugu aprikojuma ietilpst vairakas ierices, un viena no visbiezak
izmantojamam ir videokamera. Dargakiem modeliem videokameras ir iespéjams nomainit
vai ari vienlaikus izmantot vairakas kameras. Bezpilota gaisa kugi var izmantot ari kom-
binacija ar citiem tehniskajiem lidzekliem. Situacijas, kad batu nepieciesams konkréta
teritorija izmeérit gaisa piesarnojumu, pievienojot ierici $adam vajadzibam bezpilota gaisa
kugim, mérijumus batu iespéjams veikt daudz operativak un létak neka ar helikopteriem
vai citiem lidaparatiem. Jauzsver, ka situacijas var bat dazadas un viss ir atkarigs no
tehniskajam iespéjam — izmantojot dazadas bezpilota gaisa kuga iespéjas, variacijas ir
neierobezotas.

Eiropas Savienibas normativais reguléjums

2019. gada stajas spéka divas Eiropas Komisijas regulas, kas tie$a veida ietekméja
turpmako kartibu, ka veicami bezpilota gaisa kugu lidojumi, tostarp Latvijas Republikas
teritorija. Turklat tika veiktas pakapeniskas izmainas nacionala limena normativaja
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reguléjuma. ES 2019/947 regula par bezpilota gaisa kugu ekspluatacijas noteikumiem
un procediaram (Komisijas Isteno$anas regula, ES 2019/947), lai izveidotu Eiropas bez-
pilota gaisa kugu sistému ekspluatantu registru un veiktu daléjas izmainas nacionalaja
reguléjuma, Latvija daléji tika ieviesta ar 2021. gada 1. janvari, bet ar 2021. gada jaliju
stajas spéka Ministru kabineta noteikumi, kas pilniba pielagoti §im prasibam. 2022. gada
1. janvari noslédzas parejas periods, un nacionalajam normativajam reguléjumam bts
jaatbilst Eiropas Komisijas regulam. Balstoties uz Eiropas Padomes Regulas ES 2019/945
par bezpilota gaisa kugu sistémam un treso valstu bezpilota gaisa kugu sistému eksplua-
tantiem (Komisijas Delegéta regula, ES 2019/945) prasibam, no 2023. gada 1. janvara
bts atlauts tirgot tikai tadas bezpilota gaisa kugu sistémas, kuras atbilst minétas regulas
prasibam.

Eiropas Parlamenta un Padomes Regula ES 2018/1139 par kopigiem noteikumiem
civilas aviacijas joma un ar ko izveido Eiropas Savienibas Aviacijas drosibas agentiru
(Eiropas Parlamenta un Padomes Regula, ES 2018/1139) ir ietvertas vairakas definicijas.
Par tam un $o Eiropas Padomes regulu butibu — turpinajuma.

Eiropas Padomes Regula ES 2019/945 par bezpilota gaisa kugu sistémam un
treso valstu bezpilota gaisa kugu sistému ekspluatantiem (Komisijas Delegéta regula,
ES 2019/945) ir noteiktas projektésanas un razosanas prasibas bezpilota gaisa kugu sis-
témam, kuras paredzéts ekspluatét saskana ar noteikumiem un nosacijumiem, kas definéti
Isteno$anas regula ES 2019/947 (Komisijas Isteno$anas regula, ES 2019/947), un attalas
identifikacijas papildiericém. Taja ari noteikts bezpilota gaisa kugu sistému veids, kura
projektésanu, razosanu un apkopi vajag sertificét.

Eiropas Savienibas Parlamenta un Padomes Regula 2018/1139 (Eiropas Parlamenta
un Padomes Regula, ES 2018/1139) ir dota bezpilota gaisa kuga definicija — tas ir jebkurs
gaisa kugis, ko ekspluaté vai kas konstruéts autonomai ekspluatacijai vai pilotésanai no
attaluma bez pilota gaisa kugi. Savukart bezpilota gaisa kuga talvadibas ierice ir definéta
ka jebkurs bezpilota gaisa kuga drosai ekspluatacijai nepieciesams instruments, ierice,
mehanisms, aparats, piederums, programmattra vai papildierice, kas nav bezpilota
gaisa kuga sastavdala un kas neatrodas minétaja bezpilota gaisa kugi. Eiropas Komisijas
Istenosanas regula ES 2019/947 (Komisijas Istenosanas regula, ES 2019/947) ir definéta
bezpilota gaisa kuga sistéma — bezpilota gaisa kugis un aprikojums, ko izmanto, lai to
vaditu no attaluma.

Svarigi butu nodalit bezpilota gaisa kuga talvadibas pilotu no ekspluatanta, jo
saskana ar Regulu ES 2019/947 (Komisijas Delegéta regula, ES 2019/945) bezpilota gaisa
kuga sistémas ekspluatants ir jebkura juridiska vai fiziska persona, kas ekspluaté vai
plano ekspluatét vienu vai vairakas bezpilota gaisa kuga sistémas, bet talvadibas pilots,
atsaucoties uz Eiropas Parlamenta un Padomes Regulu ES 2018/1139 (Eiropas Parlamenta
un Padomes Regula, ES 2018/1139), ir fiziska persona, kas atbildiga par bezpilota gaisa
kuga lidojuma drosu vadisanu, proti, ta manuali apkalpo lidojuma vadibas ierices vai,
ja bezpilota gaisa kugis lido autonomi, parrauga ta kursu un saglaba spéju jebkura bridi
iejaukties un mainit kursu.
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No $eit minéta var secinat, ka ir tris pamatregulas, kuras reglamenté noteikumus
bezpilota gaisa kugu joma un sniedz definicijas, kas tiek oficiali izmantotas bezpilota
gaisa kugu nozare.

Talvadibas pilotiem biitu japarzina ari citas Eiropas regulas, kas saistas ar bezpilota
gaisa kugu ekspluataciju: Komisijas Isteno$anas regula ES 2017/373 (Komisijas Isteno-
$anas regula, ES 2017/373), ar ko noteiktas kopigas prasibas gaisa satiksmes parvaldibas /
aeronavigacijas pakalpojumu sniedzéjiem un citu gaisa satiksmes parvaldibas tikla funk-
ciju nodrosinatajiem un to uzraudzibai, un Komisijas Istenosanas regula, ar ko noteikti
vienoti lidojumu noteikumi un ekspluatacijas normas aeronavigacijas pakalpojumiem
un procedaram.

Latvijas Republikas nacionalais reguléjums

Likuma “Par aviaciju” (Par aviaciju, 1994) ir noteiktas galvenas struktaras un defi-
nicijas gaisa satiksmes regulésana Latvijas Republikas teritorija. No 2021. gada 1. janvara
$aja likuma ir ietverta un stajusies spéka 11.! nodala (Bezpilota gaisa kugi un to sistémas)
un vairaki panti, kuri attiecas uz bezpilota gaisa kugu nozari (Par aviaciju, 1994). Ipasi
jaizcel 124.! pants, kura ir noteikti administrativie parkapumi bezpilota gaisa kugu joma.
Lidz 2021. gada 1. janvarim kartiba, ka pieméroja sodus par parkapumiem, bija citadaka,
respektivi, ta tika pamatota ar Latvijas Administrativo parkapumu kodeksa 220. pantu,
likuma “Par aviaciju” 6. panta otras dalas 1. un 4. punktu, Civilas aviacijas agentiaras
direktora 2019. gada augusta rikojumu Nr. 01-1/12.

Tomér, domajams, ne visu sodu piemérosanu var vértét viennozimigi, jo var rasties
sarezgljumi parkapumu pieradisana. Pieméram, ja pilots atrodas alkohola ietekmé, ta
koncentracijai asinis parsniedzot 0,2 promiles, to var fiksét diezgan vienkarsi, turpreti
lidojumus arpus tiesas redzamibas fiksét un pieradit ir Joti gruti, ipasi gadijumos, ja pilots
pats neatzist savu vainu. Sadas situacijas, ja nav noticis nopietns negadijums, pieradisanas
process varétu bt visai dargs un nelietderigs, jo vajadzétu modelét konkréto situaciju
(nepieciesams attieciga izméra bezpilota gaisa kugis, attiecigie laika apstakli u. tml.).

Lidz 2021. gada 1. jalijam spéka bija Ministru kabineta 2019. gada 13. augusta
noteikumi Nr. 368 “Kartiba, kada veicami bezpilota gaisa kugu un cita veida lidaparatu
lidojumi” (Ministru kabineta noteikumi Nr. 368, 2019), bet kops 2021. gada 1. janvara
vairaki no minéto noteikumu punktiem vairs nav spéka, pieméram, Ministru kabineta
noteikumu Nr. 368 14. punkts, kura bija minéts, ka “Latvijas Republikas gaisa telpa var
veikt lidojumus ar bezpilota gaisa kugi un lidaparatu, ja tas ir markéts ar ta ipasnieka vai
valditaja vardu un uzvardu (juridiskajam personam — nosaukumu), deklarétas dzivesvietas
adresi (juridiskajam personam — juridisko adresi) un talruna numuru. Markéjumam jabut
nolasamam, neizmantojot papildu iekartas vai instrumentus” (Ministru kabineta notei-
kumi Nr. 368, 2019), bet atbilstosi Regulas ES 2019/947 (Komisijas Isteno$anas regula,
ES 2019/947) prasibam $ads nosacijums vairs nav spéka no 2021. gada 1. janvara. Tagad ir
noteikts, ka bezpilota gaisa kugis ir jamarké ar ekspluatanta numuru (Par aviaciju, 1994).
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Nacionalaja gaisa satiksmes nozares reguléjuma ir vairaki Ministru kabineta
normativie akti: Ministru kabineta noteikumi Nr. 26 “Gaisa telpas parvaldibas kartiba,
gaisa telpas struktara un tas mainisanas kartiba”, Ministru kabineta noteikumi Nr. 634
Nr. 487 “Aeronavigacijas informacijas sagatavosanas un izplatiSanas kartiba”.

Kops 2021. gada vasaras spéka ir vairaki jauni Ministru kabineta noteikumi, kuros
detalizétak izskaidrots par katru bezpilota gaisa kugu sféru saistiba ar Eiropas regulu
kontekstu.

Sie Ministru kabineta noteikumi reglamenté:

« atzito struktaru statusa iegisanas un uzraudzibas kartibu;

« bezpilota gaisa kugu lidojumu noteikumus;

« noteikumus par civiltiesiskas atbildibas obligato apdrosinasanu bezpilota gaisa
kugu lidojumiem;

« bezpilota gaisa kugu, bezpilota gaisa kugu sistému ekspluatantu, talvadibas
pilotu un gaisa kugu mode]u klubu un apvienibu registra noteikumus;

« specifiskas kategorijas bezpilota gaisa kugu sistému ekspluatantu sertifikacijas
un uzraudzibas kartibu;

o talvadibas pilotu kvalifikacijas noteikumus;

« kartibu, kada tiek veikti lidojumi ar atsaité piestiprinatu gaisa balonu, gaisa
puki, bezpilota raketi un rakesu modeliem;

o bezpilota gaisa kugu lidojumus gaisa kugu modelu klubu vai apvienibu ietvaros.

Domajams, ka turpmak noteikumos bus detalizétak izskaidrota un definéta katra
joma, jo iepriekséjos Ministru kabineta noteikumos Nr. 368 to skaidrojums bija loti
virspuseéjs.

Bezpilota gaisa kugu pilotam nepiecieSamas zinasanas

Primara, protams, ir katra bezpilota gaisa kuga pilota prasme profesionali vadit
bezpilota gaisa kugi un parzinat visas funkcijas un veiktspéju, lai sekmigi pilditu savu
misiju, tomér, lai pilnveértigi veiktu lidojumus, ir japarzina vél ari citi jautajumi, lai nepie-
ciesamibas gadijuma spétu orientéties un rikoties atbilstigi situacijai.

Pilotam butu vajadzigas pirmas palidzibas snieg$anas pamatzinasanas, lai nega-
dijuma cietu$ajam personam varétu sniegt pirmo neatliekamo palidzibu. Jauzsver, ka
bezpilota gaisa kugis ir diezgan bistams tehniskais lidzeklis un atkariba no gabaritiem
tas var radit nopietnus bojajumus gan dazadiem objektiem, gan dzivam butném, ari cil-
vékiem. Bojajumi var rasties, ietriecoties kada objekta vai saskaroties ar rotoru sparniem.
Ari pasam pilotam ir liels risks gat traumu, jo jakoncentréjas uz pasu gaisa kugi, tacu
parvietojoties var zaudét uzmanibu un gat traumu, pieméram, aizkerties aiz kada skérsla.

Prakseé biezi ta negadas, tomér iespéjams, ka bezpilota gaisa kugis var izraisit uguns-
gréku pasaizdegsanas dél vai saduroties ar kadu objektu. Tapéc pilotam ir japrot rikoties
ar ugunsdzésamo aparatu. Savukart, ja bezpilota gaisa kugis ir aprikots ar litija poliméru
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akumulatoriem, pilotam jazina ne tikai tradicionalas dzésanas metodes, bet ari tas, ka
litijs bistami reagé ar tdeni un oglskabas gazes ugunsdzésamie aparati $aja gadijuma
nebus efektivi, jo litija degSanai nav nepieciesams skabeklis. Tapéc tiem jalauj izdegt,
nepielaujot talaku uguns izplatisanos.

Planojot lidojumus, pilotam vienmeér janem véra laika apstakli. To dé] biezi lidojumi
ir jaatce] vai japarplano lidojuma laiks, jo stipra véja vai lietus laika lidot nav drosi. Laikus
ir jaizpéta meteorologiskie apstakli un japarzina pasa gaisa kuga veiktspéja, lai zinatu,
cik stipra véja gaisa kugis ir spéjigs lidot. Ari ultravioletais starojums ir janem véra — ja
ta limenis ir augsts, nebaitu vélams lidot, jo tas var ietekmét savienojumu starp talvadibas
ierici un pasu bezpilota gaisa kugi. Parasti razotajs nosaka temperatiiras amplitadu, kura
ir veicami lidojumi. Tapéc, ja ir nepieciesamiba veikt lidojumus loti augsta vai zema
temperatira, jarikojas péc razotaja ieteikumiem, kas ir atrodami rokasgramata. Strauju
laika apstaklu mainas, pieméram, stipra lietus, putena, krusas u. c. nokrisnu, gadijuma
vai paatrinoties véjam lidojums butu nekavéjoties japartrauc. Ari personiskaja pieredzé
ir bijusi gadijumi, ka nakas partraukt lidojumu, jo mainas laika apstakli — skaidra diena
uznak negaiss, kurs turpinas dazas minttes, bet uz $o laiku lidojums ir japartrauc.

Cilvéka veiktspéja ari ir loti nozimigs faktors. Pilotam pasam ir jaizvérté sava
passajita, un pargalviba nebutu pielaujama, lai pilnveértigi veiktu lidojumu. Noteikumos
ir paredzéts, ka lidojuma laika ir jabut ari novérotajam, kurs palidz pilotam, informéjot
par apdraudéjumiem vai skérsliem gan uz zemes, gan gaisa. Nepieciesamibas gadijuma
lidojuma novérotajam ir jaspéj parnemt bezpilota gaisa kuga vadiba un to nosédinat,
respektivi, arl novérotajam ir japarzina gaisa kuga tehniskie parametri. Pargalviba un
savu spéju parvértésana ir nevieta bezpilota gaisa kugu lidojumu izpildes gaita, ta var
radit nopietnas sekas.

Tikpat svarigi ir parzinat bezpilota gaisa kuga veiktspéju, jo atkariba no razotaja
un modela ta var mainities. Pastaisitiem bezpilota gaisa kugiem to zinat ir vél butiskak —
pasam bavétajam ir japarzina, kadi materiali tika izmantoti un kada ir bezpilota gaisa
kuga veiktspéja. Ari talvadibas iericé ir vairaki uzstadijumi, kuri, tos sekmigi izmantojot,
spéj atvieglot pilotam darbu, bet tiesi pretéju efektu var dot, ja pilots neparzina talvadibas
pults funkcijas, pieméram, funkciju, kas uztver skérslus un pat izvairas no tiem (ja bez-
pilota gaisa kugis ir aprikots ar sensoriem). Ari kameras funkcijas ir batiski parzinat, jo
tas ietekme iegtta videomateriala vai attéla kvalitati, ipasi tad, ja bezpilota gaisa kugis ir
aprikots ar termalo kameru.

Ja lidojumi ir planoti, tad pilotam laikus ir jaizpéta dazadas kartes, lai orientétos
geografiskaja izvietojuma un identificétu skérslus. Patlaban aktualaka timekla vietne,
kura ir atspogulotas visas aizliegtas un atlautas lidojuma zonas, ir www.airspace.lv/drones.
Saja vietné ir ieziméti visi objekti un lidlauki, kuru tuvuma ir aizliegts lidot. Japiebilst,
ka $1 karte regulari tiek papildinata, un pirms katra lidojuma pilotam ir japarliecinas,
vai nav veiktas izmainas. Dazkart kada gaisa telpas dala tiek rezervéta uz konkrétu laiku
(pieméram, militaro macibu laika). Neplanotu lidojumu gadijuma, kas saistiti galvenokart
ar tiesibsargajoso iestazu darbu, ir daudz sarezgitak orientéties geografiskaja izvietojuma,
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jo pilotam atri jaspéj izvértét, vai lidojumi ir atlauti konkrétaja zona, vai nav batisku
skeérslu (augstu koku, elektroliniju, augstu éku u. tml.). Jauzsver, ka sadas problémas rodas
tiesi operativas darbibas pasakumu laika, kad jaspéj operativi orientéties situacija, ipasi
tad, ja apkartéja vide ir svesa un intereséjosais objekts atrodas nezinama vieta. Vieglak
savus uzdevumus ir veikt kartibas policijai, pieméram, satiksmes uzraudzibas joma vai
masu pasakumu laika, jo tai lidojuma vieta ir zinama ieprieks un var izplanot lidojumu,
ka ari platformu, no kuras tiek veikta pacel$anas.

Valsts bezpilota gaisa kuga lidojumi

Ministru kabineta noteikumos un likuma “Par aviaciju” (Par aviaciju, 1994) ir
noteikta valsts bezpilota gaisa kugu izmanto$anas kartiba. Sa likuma 117.8 panta noteikts:

“Veicot lidojumus ar valsts bezpilota gaisa kugi, ievéro $a likuma, uz ta pamata izdoto
Ministru kabineta noteikumu un Eiropas Savienibas tiesibu aktu prasibas bezpilota
gaisa kugu lidojumu veiksanai.

Valsts bezpilota gaisa kugu lidojumu laika var neievérot $a likuma prasibas, ciktal to
paredz attiecigo jomu reguléjosas specialas tiesibu normas. Saja gadijuma bezpilota
gaisa kugu sistému ekspluatantam ir pienakums nodrosinat ar $o likumu, uz ta pamata
izdotajiem Ministru kabineta noteikumiem un Eiropas Savienibas tiesibu aktiem sali-
dzinamu lidojuma dro$uma un drosibas, ka ari uzraudzibas limeni.

Sa likuma prasibas netiek attiecinatas uz lidojumiem ar valsts bezpilota gaisa kugi,
kurs veic lidojumus $im noltkam speciali norobezota gaisa telpa, kas izveidota saskana
ar normativo aktu par gaisa telpas parvaldibas kartibu, gaisa telpas struktiru un tas
maini$anas kartibu. Saja gadijuma bezpilota gaisa kugu sistému ekspluatantam ir piena-
kums nodrosinat lidojuma dro$umu un drosibu, ka ari uzraudzibu.” (Par aviaciju, 1994)

No $a panta noprotams, ka valsts bezpilota gaisa kugiem ir dotas atkapes no vispar-
pienemtajam normam, bet sikak nekas nav atrunats. Tatad pilotam, pilotéjot valsts bez-
pilota gaisa kugi, pasam ir jaizveérté riski un robezas, kuras tas var parkapt, analizéjot
objektivos apstaklus.

Jaunajos Ministru kabineta noteikumos Nr. 429 “Bezpilota gaisa kugu lidojumu
noteikumi” jau daudz sikak ir noteiktas valsts bezpilota gaisa kugu izmantotaju tiesibas,
tapéc, domajams, vairs neradisies domstarpibas un piloti labak varés saprast, kurus vis-
parpienemtos punktus drikst parkapt. Pieméram, $ads noteikums:

“Valsts institaicijam, veicot valsts bezpilota gaisa kugu lidojumus, ir tiesibas pielaut $aja

nodala [VIL. Valsts bezpilota gaisa kugu lidojumi — red. piebilde] minétas atkapes. Ja

valsts institacija, kura ir tiesiga veikt valsts bezpilota gaisa kugu lidojumus, lidojumu

izpildei piesaista:citu bezpilota gaisa kuga sistémas ekspluatantu, kas nav valsts instita-

cija, kura ir tiesiga veikt valsts bezpilota gaisa kugu lidojumus, uz to netiek attiecinatas

$o noteikumu 55. un 56. punkta minétas atkapes no regula Nr. 2019/947 noteiktajiem

ekspluatacijas noteikumiem un procediaram; institaciju, kura ir tiesiga veikt militaro

bezpilota gaisa kugu lidojumus, militara bezpilota gaisa kuga lidojumi tiek veikti saskana

ar likuma “Par aviaciju” 117.° pantu.
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Veicot valsts bezpilota gaisa kugu lidojumus, bezpilota gaisa kugis var but bez nepiecie-
$ama markéjuma, ka ari aktivas un atjauninatas tie$as attalinatas identifikacijas sistémas
un vietziniguma funkcijas viena no $adiem gadijumiem: ja to paredz normativie akti,
kas nosaka valsts instittciju funkcijas un uzdevumus muitas, policijas, valsts drosibas,
meklésanas un glabsanas, ugunsdzésibas, civilas aizsardzibas, apcietindgjuma ka drosibas
lidzekla un brivibas atnemsanas ka kriminalsoda izpildes nodrosinasanas, sabiedriskas
kartibas parkapumu atklasanas, noziedzigu nodarijumu atklasanas, izmeklésanas un
novérsanas, robezkontroles un krasta apsardzes joma vai tas nepieciesams valsts dro-
$ibas iestazu funkciju un uzdevumu izpildes nodrosinasanai; ja ir cita iespéja identificét,
ka lidojums tiek veikts ar valsts bezpilota gaisa kugi.” (Bezpilota gaisa kugu lidojumu
noteikumi, 30.06.2021.)

Japiebilst, ka, stajoties spéka jaunajam reguléjumam, bezpilota gaisa kugu lidojumus
drikst veikt diennakts tumsaja laika, kas lidz sim nebija atlauts, bet valsts bezpilota gaisa
kugi to drikst darit bez ieslégtam zibsnugunim. Var secinat, ka tiks atvieglots darbs
operativajiem dienestiem un ari operativas darbibas pasakumu veik$ana.

Bezpilota gaisa kugu izmantosana operativas
darbibas pasakumu veiksanai

Attistoties dazadiem tehniskajiem lidzekliem, tehnologijam un to izmanto$anas
iespéjam, tie var tikt izmantoti ari operativas darbibas subjektu darba. Tiesiskais regu-
léjums operativajai darbibai ir noteikts Operativas darbibas likuma (ODL). Saja likuma
ir noteikti vairaki operativas darbibas pasakumi, kurus operativas darbibas subjekts var
realizét atbilstosi konkrétai nepieciesamibai, lai izpilditu likuma 2. panta (Operativas
darbibas likums, 1993) ietvertos uzdevumus, ievérojot $a likuma 4. panta noteiktos prin-
cipus. Operativas darbibas pasakumi veicami operativas darbibas subjekta amatpersonai
tiesi vai netiesi. Pieméram, operativo novérosanu (izsekosanu) var veikt amatpersona pati
vai attiecigi noteikta kartiba uzdot to veikt valsts noteiktam ar likumu ipasi pilnvarotam
valsts iestadém jeb specializétam valsts iestadém. Operativas darbibas pasakumu laika
atbilstosi ODL 6. panta tresajai dalai ir atlauta ari tehnisko lidzeklu izmantos$ana:

“Operativas darbibas pasakumu gaita var izdarit ierakstus ar video un audio, kino un
foto aparataru, ka ari izmantot dazadas informacijas sistémas, tehniskos, kimiskos un
biologiskos lidzeklus. So lidzeklu izmanto$ana nedrikst nodarit kaitéjumu iedzivotaju
veselibai un apkartéjai videi. To izmanto$anas kartibu nosaka operativas darbibas sub-
jekts.” (Operativas darbibas likums, 1993)

Tehnisko lidzeklu izmantosana ir ieklauta arl Operativas darbibas pasakumu
nosaukumos, pieméram, Operativas darbibas likuma 6. panta pirmas dalas 10. punkta
(Operativa personas paustas vai uzglabatas informacijas satura iegi$ana no tehniskajiem
lidzekliem) un Operativas darbibas likuma 6. panta pirmas dalas 12. punkta (Operativa
publiski nepieejamas vietas videonovéro$ana). Sos pasakumus nevar veikt citadi, ka
tikai ar tehniskajiem lidzekliem. Ari Operativas darbibas likuma 6. panta pirmas dalas
11. punkta reglamentéto (Operativa sarunu noklausisanas) miisdienas veic ar tehniskajiem
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lidzekliem, protams, var but ari iznémums, un kada situacija sarunas tiek mérktiecigi
noklausitas bez tehnisko lidzeklu izmantosanas. Tatad tehniskie lidzekli ir ienakusi tiesu
darbibu izpildé un tas realizé.

Tiesi tehnikas un tehnologiju attistiba dod arvien vairak iespéju noklut situacija,
kura tehniskie lidzekli var aizskart ar likumu aizsargatas personu pamattiesibas. Sis
aspekts ir butisks, ari izpildot mérktiecigus operativas darbibas pasakumus. Operativas
darbibas likuma ir ietverti divi personu tiesibu aizskaruma veidi, kas tiek vértéti no
personas pamattiesibu ietekmésanas lieluma. Tadeél likumdevéjs ir noteicis visparéja
veida veicamos pasakumus un seviskaja veida veicamos pasakumus ar attiecigi norma-
tivaja reguléjuma noteiktu uzraudzibu. Operativas darbibas subjekta amatpersonai ir
loti stingri javérté katrs pienemtais lémums par kada operativas darbibas pasakuma
veiksanu. Saistiba ar tehniska lidzekla — bezpilota gaisa kuga — izmantosanu jaizsver, ka
$o tehnisko lidzekli kada no konkrétajiem operativas darbibas pasakumiem var izmantot,
tas jaapliko gan korelacija ar pasa operativas darbibas pasakuma veiksanas veidu, t. i.,
seviskaja vai visparéja veida veicamu, gan ar pasa bezpilota gaisa kuga izmantosanas
tiesisko reguléjumu.

Izmantojot bezpilota gaisa kugi ka tehnisko lidzekli operativas darbibas pasakumu
veiksanai, var veidoties robezZsituacija starp pasakuma veiksanu visparéja veida vai sevis-
kaja veida un bezpilota gaisa kuga izmantosanas tiesisko reguléjumu. Pieméram, veicot
novérosanu (izsekosanu) visparéja veida, persona, pret kuru tiek veikts $is pasakums,
atrodas publiski pieejama vieta. Saja situacija nav problému ievérot noteikumu, ka bez-
pilota gaisa kugi konkréta vieta un laika atlauts izmantot. Tomér persona var ieklat
publiski nepieejama vieta, un tad rodas juridiska robeza, un pasakums visparéja veida
ir japartrauc. Konstatéjot $adus apstaklus un saprotot, ka tehniski ir iespéjams veikt
novéro$anu (izseko$anu) ari vieta, kas nav publiski pieejama, jaizvérteé situacija un ope-
rativa nepiecieSamiba, lai planotu nakamos pasakumus jau situacijai juridiski atbilstosa
veida. Protams, rosinot veikt pasakumus seviskaja veida, ir loti rapigi javérté personas
pamattiesibu aizskaruma sameériba.

Vél viens piemeérs: operativas darbibas pasakums notiek visparéja veida, bet klast
skaidri saprotams, ka bezpilota gaisa kugim, lai nodrosinatu tehnisko izpildi, jaatrodas
publiski nepieejama vieta un ari bezpilota gaisa kuga izmantosanas noteikumi neliedz
atrasanos konkrétaja laika un vieta. So situaciju, domajams, javérté saskana ar bezpilota
gaisa kugu izmanto$anas tiesisko reguléjumu. Ja gaisa kugis drikst atrasties konkrétaja
vieta un laika publiski nepieejama vieta, tad mérktiecigi veicamo operativas darbibas
pasakumu, kur$ vérsts uz publiski pieejamu vietu, drikst veikt pilna apjoma.

Cita situacija: tiek veikts operativas darbibas pasakums — personas novérosana
(izsekosana) seviskaja veida. Atbilstosi Operativas darbibas likumam tiesisko ierobe-
zojumu jeb skérslu saja gadijuma faktiski nav. lerobezojumi rodas tikai pasa tehniska
lidzekla lietosanas tiesiska reguléjuma aspekta, jo bezpilota gaisa kugi atlauts izmantot
tikai tam atlautas vietas un laika. Pieméram, persona tiek novérota (izsekota) publiski
nepieejama vieta kada gaisa struktiiras elementa vai ta tuvuma, kura bezpilota gaisa
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kuga izmantosana nav atlauta (pieméram, lidostas apkartné). Bezpilota gaisa kugi atlauts
izmantot tikai lidz zinamai robezai horizontala un vertikala fiziskaja robeza, ka ari var
pastavét konkréts laika ierobezojums.
Var secinat, ka bezpilota gaisa kugu izmantosana operativas darbibas pasakumos
ir pietiekami sarezgita nevis tehniska izpildijuma zina, bet tiesi tiesiska reguléjuma del.
Asociétais profesors Dr. iur. Aldis Lieljuksis gramata “Operativas darbibas tiesiskas
un praktiskas problémas” ir minéjis, ka
“novérosanu un izsekosanu veic tehnisko iespéju robezas, ka arl nemot véra atsevisku
tehnisko lidzeklu, pieméram, bezpilota lidaparatu, lietosanas normativos aizliegumus
vai nepiecie$amas atlaujas. Papildus tehniska lidzekla izmantosanas visparéjai kartibai
ir janem véra ari tehnisko lidzeklu izmanto$anas meérki. Ja ar $o lidzekli paredzéts ieklat
(iesniegties) publiski nepieejama vieta, nepieciesams Augstakas tiesas tiesnesa akcepts”
(Lieljuksis, 2021).

Sim viedoklim var piekrist vien daléji, jo, ka jau tika minéts, operativas darbibas
pasakumu gaitu ir grati paredzét un situacijas, kuras biatu janodala visparéja veida un
seviskaja veida veicami pasakumi, amatpersonai butu jaizvérté apstakli péc speka esosa
léemuma. Griti iedomaties situaciju, ka operativas darbibas pasakumi tiktu veikti visparéja
veida un naktos parkapt robezu un uzsakt pasakumus, kuri tiek veikti seviskaja veida, —
tad pilotam butu jaraksta jauns lémums par iespéju veikt pasakumus seviskaja veida, kas,
protams, ir laikietilpigi un operativi ne vienmeér ir iespéjams.

Secinajumi

Bezpilota gaisa kuga ka tehniska lidzekla izmantos$anu specialo izmeklé$anas darbibu
izpildé vai tehniskaja nodros$inajuma un kriminalmeklésanas pasakumos ari ir iespéjams
iztirzat lidzigi. Specialas izmeklésanas darbibu veiksanai ir tiesisks pamatojums izmantot
tehniskos lidzeklus, un attiecigi kada situacija ari javérté kriminalprocesualo normu juri-
diskas robezas, kuras noteiktas konkrétos procesualajos lémumos. Kriminalmeklésanas
pasakumos situacija $aja zina arl nav viennozimiga un nepiecie$ama tas izpéte.

Japiebilst, ka bezpilota gaisa kuga ka tehniska lidzekla izmantosana operativas
darbibas pasakumos prasa augstakas profesionalas zinasanas neka citas jomas, kuras $o
tehnisko lidzekli var izmantot. Bezpilota gaisa kuga pilotam ir jazina daudz un dazada ar
pilotésanu saistita specifiska informacija, t. sk. attiecinamais bezpilota gaisa kugu izman-
to$anas tiesiskais reguléjums, nepiecieS$amas ari zinasanas un izpratne par Operativas
darbibas likuma normu darbibu konkréta vieta (ta ir butiska operativas darbibas subjektu
pilotu profesionala iezime).
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Abstract

The aim of the study is to analyse Latvia’s simplified forms of criminal proceedings,
particularly the expedited procedure, possibilities for improving its application when
evaluating ensuring the principle of inevitability of punishment.

It has been concluded in the study that the Criminal Procedure Law provides for suffi-
ciently effective simplified forms of criminal proceedings which allow for the rapid achieve-
ment of a fair settlement of criminal legal relations. Simultaneously, practical application
of these simplified forms of criminal proceedings should be improved. It is particularly
important to promote interinstitutional cooperation by ensuring common understanding
of the investigator and the prosecutor, their willingness to work together. The Prosecution
Office should take the initiative by creating standards for the application of simplified forms
of criminal proceedings, i.e. at the stage of investigation and in their further direction.

Effective application of the expedited procedure and other simplified forms of
criminal proceedings serves to ensure the principle of inevitability of punishment, as well
as to facilitate the exercise of the right to criminal proceedings within a reasonable time.

The study looks at Latvia’s regulatory enactments and their application practices,
legal literature, statistics of criminal proceedings. The study uses comparative, descrip-
tive, deductive-inductive methods as well as methods for interpreting legislation.

Keywords: criminal proceedings, expedited procedure, principle of inevitability of
punishment, simplification of criminal proceedings.

Introduction

The United Nations as one of its sustainable development goals has put forward
promotion of peaceful and inclusive societies for sustainable development, providing
access to justice for all and building effective, accountable, and inclusive institutions at
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all levels. This goal aims, inter alia, at improving the effectiveness of combatting crime,
reducing violent crime, and increasing efficiency of institutions in the relevant field
(Transforming our world: the 2030 Agenda for Sustainable Development, 2015). As it has
been concluded by the United Nations, the predominant response to crime in countries is
the criminal justice system, although the criminal justice system deals with offences after
they have occurred and its role in preventing crime is less clear (World crime trends and
emerging issues and responses in the field of crime prevention and criminal justice, 2017).
Accordingly, in parallel with other crime prevention possibilities, such as arrangement of
the urban environment, improving the economic situation, promoting educational oppor-
tunities, etc., it is necessary to further analyse possibilities of the criminal justice system
in prevention of crime. In this context, effective ensuring of the principle of inevitability
of punishment should be emphasised, in particular when evaluating aspects related to
the immediate infliction of punishment. As it was indicated by the Italian criminologist
Cesare Beccaria, certainty of a small punishment will make a stronger impression than
fear of a more severe one if attended with hopes of escaping. The more immediately, after
the commission of a crime a punishment is inflicted, the more just and useful it will be.
The smaller the interval of time between the punishment and the crime, the stronger and
more lasting the association of the two ideas of Crime and Punishment will be: so that
they may be considered, one as the cause, and the other as the unavoidable and necessary
effect (Beccaria, 1764). Consequently, national criminal justice system should be such as
to ensure timely and proportionate infliction of punishment ensuring that the principle of
inevitability of punishment is applied and serves to prevent crimes both regarding future
crimes committed by a particular person or in the long term in society as a whole.

The purpose of the study is to analyse Latvia’s simplified forms of criminal pro-
ceedings, particularly the expedited procedure, possibilities for improving its application
when evaluating ensuring the principle of inevitability of punishment of persons.

The study looks at Latvia’s regulatory enactments and their application practices,
legal literature, statistics of criminal proceedings. The study uses comparative, descrip-
tive, deductive-inductive methods as well as methods for interpreting legislation.

Criterion of Inevitability of Punishment -
Timeliness of Infliction of Punishment

In accordance with Section 35 of the Criminal Law the purpose of criminal punish-
ment, inter alia, is to achieve that the punished person and other persons observe law and
refrain from committing criminal offences (Criminal Law, 1998). Criminal punishment
provides assurance that infliction of punishment will deter the person concerned from
relapse or serve as a preventive mechanism for other persons.

At the same time, not severity but inevitability of punishment is the main reason
for not committing new crime, which also includes the speed of infliction of punishment.
The punishment for a committed crime must be inflicted immediately so that the person is
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aware what exactly he or she is punished for and for this to have an impact on the person’s
future decisions. It is the awareness that a crime will be followed by an immediate and
appropriate punishment that prevents the person from committing a new crime.

Punishment also aims to protect public safety. Society knows that certain acts are
subject to criminal liability while simultaneously expecting that the perpetrators will be
found in a timely manner and held liable by law. By being capable of ensuring the rule
of law, the state also enforces the general prevention and promotes public confidence in
the state. According to the Chief Justice of the Supreme Court Aigars Strupiss, society
loses faith in the law and the state if the principle of inevitability of punishment does
not work. Society needs to see that the law works. So that no one escapes punishment
(Strupiss, 2020).

Inevitability of punishment is closely linked to the speed of infliction of punish-
ment or to the achievement of another form of fair settlement of criminal legal relations.
In addition, achieving a timely fair settlement of criminal legal relations is an element of
the right to justice guaranteed by Article 6 of the European Convention on Human Rights,
which Latvia has to enforce in practice (European Convention on Human Rights, 1950).
One of the basic principles of criminal proceedings is the right to completion of criminal
proceedings within a reasonable time, i.e. without undue delay (Criminal Procedure Law,
2005). This right applies to both the person entitled to defence and the victim (Baumanis,
2018). Regarding the perpetrator, criminal proceedings should be as short as possible, since
the person must receive appropriate punishment for the committed crime in accordance
with the procedures specified in the law rather than be punished with lengthy criminal
proceedings and coercive restrictions during that time. On the other hand, the victim
should be able to achieve a fair settlement of criminal legal relations as soon as possible to
restore the initial situation that existed before the crime or to receive adequate compensa-
tion (Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power,
1985). It is essential that the victim be subjected as little as possible to long-term criminal
proceedings which, in interaction with act or omission of other institutions involved in
criminal proceedings (investigating authorities, prosecution office, court), increase risks
of secondary victimisation (Handbook on justice for victims, 1999, 9).

Ensuring Inevitability of Punishment — Ability of
Institutions to Ensure Fair Settlement of Criminal Legal
Relations (Improvement of the Criminal Procedure Law)

Ensuring the principle of inevitability of punishment depends on the capacity of
investigating authorities, the prosecution office, and the court, or on the ability to bring
criminal proceedings to a fair settlement of criminal legal relations. The capacity in this
case should be viewed broadly to include institutional resources, staff qualifications, work
organisation, interinstitutional cooperation. Similarly, the ability of institutions to achieve
a fair settlement of criminal legal relations is also clearly linked to criminal procedural
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matters, simplification or complexity of investigation, enforcement of charges, the trial,
how easy it is to record procedural activities, and prepare procedural decisions.

As regards the latter, it should be noted that the Criminal Procedure Law is being
improved from time to time with a view to simplifying the implementation of criminal
proceedings. The Criminal Procedure Law includes a number of mechanisms that make
conduct of criminal proceedings more effective, including preconditions for faster record
management in criminal proceedings. Examples include a prosecutor’s penal order or
an agreement on guilt recognition and punishment. Application of the expedited proce-
dure also has a certain role to play in the implementation of the principle of inevitability
of punishment and in ensuring the right to case examination within a reasonable time.
The Criminal Procedure Law requires the person directing the proceedings to achieve
a fair settlement of criminal legal relations in such criminal matters within relatively short
time limits, even giving them priority (Comments to the Criminal Procedure Law, 2019).

On 20 June 2018, the Law “Amendments to the Criminal Procedure Law”, which
entered into force on 1 September 2018, was adopted for the purposes of implementing
simplification of criminal investigation, prescribing an investigation proportionate
to the severity of the crime, and strengthening the role of the principle of procedural
economy in criminal proceedings. These legislative changes also simplify the recording
of procedural activities, as well as review the application of simplified processes, including
the expedited procedure. It is also the responsibility of the person directing the proceed-
ings to choose the simplest form of criminal proceedings, as well as to select and take
procedural actions to ensure that the purpose of criminal proceedings is achieved as
quickly and economically as possible. Consequently, it should be mandatory for the person
directing the proceedings to choose simplified forms of criminal proceedings under
certain conditions (Vébers, 2018).

During the investigation phase, the expedited procedure as the most important form
of simplified criminal proceedings was to be mainly marked, within which the investiga-
tion should be completed and the case should be referred by the prosecutor not later than
within 10 days or, in cases where an expert examination is to be carried out, no later than
within 30 days from the time of initiation of the criminal proceedings. The fact that this is
an important simplified form of criminal proceedings is also evidenced by criminal proceed-
ings statistics on cases referred by the investigating authorities to the prosecution office for
criminal prosecution. In 2019 and 2020, the investigating authorities referred more than 40 %
of all criminal proceedings initiated that year for criminal prosecution in accordance with
the expedited procedure. In some State Police departments, this ratio has exceeded 60 %
(Information Centre of the Ministry of the Interior, 2021). This proportion is an indication
of the possibility of further improvement of the expedited procedure, which could clearly
become the most common type of procedure at the investigation phase.

On the other hand, in the criminal prosecution phase, the prosecutor should ini-
tially consider, for example, the possibility of using a prosecutor’s penal order or ter-
mination of criminal proceedings with conditions, as these would be simpler forms of
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proceedings (no court involved). However, if the prosecutor believes that the simplest form
of completion of pre-trial criminal proceedings appropriate for specific circumstances
is the continuation of proceedings under an expedited procedure, the prosecutor shall
take a decision to refer the case to a court immediately, but not later than within 10 days.
The statistics also show that, after the changes to the Criminal Procedure Law, which
determined the obligation of the person directing the proceedings to choose the simplest
type of proceedings, the prosecution office is completing increasingly more criminal
proceedings at the level of the prosecution office having applied a prosecutor’s penal order
1674 times in 2019 and 1972 times in 2020. In turn, the number of cases referred under
the expedited procedure decreases significantly — 1345 in 2019, 932 in 2020 (Prosecution
Office of the Republic of Latvia, 2021).

Although, for example, Professor Kristine Strada-Rozenberga points out that
the newly introduced expedited procedure is generally a mixed pattern of the forms of
simplified criminal proceedings that existed in the past (short procedure in pre-trial
proceedings + urgency procedure in court) with very minor modifications and very
minimal innovation (Strada-Rozenberga, 2018), it should be noted that all the changes
to the Criminal Procedure Law should be viewed in general. They should not be isolated
from the scope of the expedited procedure, and the implemented changes to criminal
proceedings generally contribute to the possibilities for applying the expedited procedure.
Moreover, the proposed changes do not mean the expedited procedure as an end in itself,
but rather a fair settlement of criminal legal relations in a timely manner by obliging
the person directing the proceedings to choose the simplest form of proceedings, which
in the prosecution phase is no longer an expedited procedure but the forms of criminal
proceedings to be completed in the prosecutor’s office phase (annotation of Amendments
to Criminal Procedure Law, 2018). This understanding is also demonstrated by the sta-
tistics of prosecution office provided above.

It is necessary to complete investigation and criminal prosecution within a limited
period of time in order to direct criminal proceedings under an expedited procedure.
Consequently, it is important that the person who has committed a crime does not
avoid fulfilment of his or her procedural duties, or it should be possible to ensure that
the person is available. With changes to the Criminal Procedure Law, which take effect
on 1 September 2018, the legislator also identified the possibility for the detained person,
if they are recognised as a suspect or an accused, in order to ensure their delivery to
a prosecutor or to a court for completion of criminal proceedings, the person may be
in temporary detention, subject to the specified 48-hour limit from the time of actual
detention (Amendments to the Criminal Procedure Law, 2018). Such a mechanism was
intended to mainly work when criminal proceedings are referred to police and the sus-
pect is referred to the prosecution office, for example, for the application of a prosecu-
tor’s penal order, and, when implementing effective cooperation between the police,
prosecution office and court, the referral of criminal proceedings and the person to
a court would also be possible (annotation of Amendments to Criminal Procedure Law,
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2018). Therefore, there is a tool which allows for the application of coercive measures
for delivery of a person to the prosecutor and court under the expedited procedure
under known conditions at the beginning, thereby ensuring a fair settlement of criminal
legal relations without possible delay. Of course, such a limitation of rights must be
proportionate.

Ensuring Inevitability of Punishment - Ability of Institutions
to Ensure Fair Settlement of Criminal Legal Relations
(Improvement of Interinstitutional Cooperation)

In continuing evaluation of the capacity of the institutions, it should be noted that
it means not only resources of the investigating authorities, the prosecution office and
the court, but also personnel qualifications and work organisation, including the ability
of these authorities to cooperate with each other. Where the number of personnel and to
a certain extent qualification depend on the funding provided by the state and the quali-
fication requirements set, then the work organisation and, in particular, cooperation
shall be the direct competence of the institutions. The Criminal Procedure Law provides
for such cooperation opportunities and must be implemented if the aim is to achieve
a rapid fair settlement of criminal legal relations, thus also ensuring that the principle
of inevitability of punishment is respected. Moreover, it is the implementation of mutual
cooperation that should be a priority at the moment.

The State Audit Office also points to the need for cooperation and common under-
standing. As regards the question of how to reduce the overall workload of the criminal
justice system, the State Audit Office indicates that it would be necessary to introduce
a common understanding and practice that, in the initial phase of investigation, the inves-
tigator, together with the supervising prosecutor, shall agree on directions of investigation
and reasonable limits for bringing persons to criminal liability. The State Audit Office
also points out that it is essential to introduce more effectively in practice solutions
already provided for in the Criminal Procedure Law for simplification, faster and more
economical conduct of criminal proceedings. To this end, the Prosecution Office should
first define a common understanding and the applicable practice regarding the imple-
mentation of uniform procedures (State Audit Office, 2021).

When agreeing with the findings of State Audit Office, it should be pointed out
that it is not only the responsibility of each country to improve the regulatory framework
but also to provide such an organisation of investigative, prosecution authorities and
courts in order to create preconditions for ensuring the principle of inevitability of pun-
ishment. Quick handling of relatively simple cases and immediate calling of a person to
criminal liability both reduce the sense of impunity in a particular person who committed
a crime and contribute to prevention in society as a whole, and allow the resources of
the investigating authorities and the prosecution office to be diverted to pre-trial inves-
tigations of more complex cases, thereby indirectly contributing to the implementation
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of the principle of inevitability of punishment also in such cases. A similar conclusion
has been reached by Professor Sandra Kaija, saying that application of the law in practice
is also an important criterion, particularly whether the enforcement of the law has been
effective in preventing individuals from committing crimes, and in case of a crime that
has already happened, by applying the norms of the Criminal Law achieving a fair settle-
ment of criminal legal relations without unjustified interference in the life of a person
(Kaija, 2017).

In the light of the above, the person directing the proceedings should also choose
in practice the simplest form of criminal proceedings, while avoiding unjustified interfer-
ence in the life of a person and unjustified costs. The person directing the proceedings
must not only carry out an effective investigation but also be able to cooperate with
the person directing the next phase of criminal proceedings, the investigator should
cooperate with the prosecutor, the prosecutor should cooperate with the judge to arrive
at the possibility of completing criminal proceedings within very limited time frames.
Effective cooperation is particularly important in cases where the investigator chooses
to bring the person to the prosecutor and possibly further to the court while the person
is detained. Simultaneously, given the role of the prosecutor in criminal proceedings,
the initiative of the prosecution office is important by developing uniform guidelines,
establishing a common understanding of the application of legal provisions, and actively
engaging in criminal proceedings in their initial phase.

It is as a result of effective interinstitutional cooperation in countries such as
Estonia, the Czech Republic, the Netherlands that can bring a person, while being
detained, to the competent person directing the proceedings for the application of crim-
inal penalty. In Estonia, Lithuania and the Czech Republic, a person is taken to the court,
in the Netherlands to the prosecution office for the application of the prosecutor’s penal
order within 48 or 72 hours. Consequently, there are examples of legal provisions and
effective cooperation which ensure that criminal punishment is inflicted within a few
hours or within a few days at the latest. (Vébers, Stulpans, 2015).

As already mentioned, changes have also been made to the Criminal Procedure Law
in Latvia, which allows the suspected person to be detained for up to 48 hours in order
to be delivered to the prosecutor for completion of criminal proceedings. At the same
time, the number of cases of practical application of this provision is still not considered
numerous. It is reasonable to state that the application of detention for the expedited
completion of criminal proceedings should not be an end in itself, while if the person
who committed a crime has been detained in accordance with the conditions laid down
in Section 264 of the Criminal Procedure Law (Criminal Procedure Law, 2005), such
an option should be used for the timely fair settlement of criminal legal relations.

In order to improve the application of this provision in practice, the prosecutor
supervising criminal proceedings must be appointed without delay. There must not be
a situation where the time period of 24 hours specified in Section 372 of the Criminal
Procedure Law for notification of the commencement of criminal proceedings and
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the period of 24 hours for appointment of a supervising prosecutor after receipt of such
information (Criminal Procedure Law, 2005) are used to the maximum extent. The inves-
tigator must have clear guidelines laid down by the prosecution office in which situations
it is appropriate to try to complete criminal proceedings within 48 hours. In addition
to a sufficient amount of evidence, there must be assurance that one of the simplified
forms of completion of the proceedings at the level of the prosecution office (prosecutor’s
penal order, termination of criminal proceedings under conditions) can be applied to
the person or that the case should be referred to a court. In particular, the investigator
should detect whether the person would agree to the application of a simplified form
of criminal proceedings. Is it self-evident that the person who has committed a crime
should have the right to a fair trial, including the right to defence and the right to use
the language that this person knows. The investigating authority, the prosecution office
and the court must be able to ensure that these rights are exercised within a limited
time span, or if it is unable to do so, the possibility of completing criminal proceedings
within 48 hours should be dismissed while continuing to proceed as far as possible with
the expedited procedure.

Consequently, the emphasis should now be placed directly on the development
of law enforcement practices resolving capacity issues such as personnel qualifica-
tions, work organisation at the institution and interinstitutional cooperation. Common
understanding and effective cooperation between the investigator and the supervising
prosecutor would play a particularly important role here, which would be promoted by
the guidelines developed under the leadership of the prosecution office.

As it can be seen from the above statistics, it is possible to achieve the use of
expedited procedure at the stage of investigation in the criminal proceedings initiated
in the respective year and referred to criminal prosecution in more than 60 % of cases.
Nevertheless, the prosecutor has been given a very extensive palette of simplified forms
of criminal proceedings, which makes it possible to achieve a rapid fair settlement of
criminal legal relations.

Conclusions

The Criminal Procedure Law provides for sufficiently effective simplified forms
of criminal proceedings, including the expedited procedure, which allows for the rapid
achievement of a fair settlement of criminal legal relations. At the same time, it has been
concluded that practical application of these simplified forms of criminal proceedings
is different, mainly influenced by the capacity of the institutions — personnel resources,
their qualifications and interinstitutional cooperation.

Currently, it is particularly important to promote interinstitutional cooperation
by ensuring a common understanding of the investigator and the prosecutor, their will-
ingness to work together to enable a rapid fair settlement of criminal legal relations.
The Prosecution Office should take the initiative by creating standards for the application

— 252 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Dainis Vebers. Application of Expedited Procedure in Context of
Ensuring Principle of Inevitability of Punishment

of simplified forms of criminal proceedings, i.e. at the stage of investigation and in their
further direction.

Effective application of the expedited procedure and other simplified forms of
criminal proceedings serves to ensure the principle of inevitability of punishment, as well
as to facilitate the exercise of the right to criminal proceedings within a reasonable time,
both in specific criminal proceedings and in general, as it ensures savings of the resources
of investigative authorities, the prosecution office, when investigating simpler crimes,
thereby enabling more effective investigation of other more complex crimes, thereby
indirectly contributing to the implementation of the principle of inevitability of punish-
ment also in these complex cases.
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Abstract

Sport law as a highly developed complex branch of law regulates legal rela-
tions related to the subject of the different branches of law. Liability for violation of
rights, non-performance or improper performance of duties is the basis of criminal,
administrative, disciplinary and civil liability. However, there is another type of lia-
bility and sanctions provided for violation of sport rules. Nevertheless, no commonly
accepted opinion has still been formed whether sports liability is a new type of legal
liability or not.

Therefore, the aim of the research paper, through general scientific methods
(monographic method, analytical method, historical method, comparative method,
induction deduction) and methods of interpreting legal norms (grammatical, historical,
teleological and systemic methods) is to determine the concept and content of sport
liability. To reach the proposed aim, the authors of the study have formulated the concept
and signs of sports liability, determined the types of a sports offense, analysed non-
standard cases that outside the sports industry would not be subject to any liability and
have identified main types of sports sanctions.

Keywords: disqualification, liability in sports, rules of sports, sports liability.
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Introduction

Every type of sports has its own rules. Whether it is basketball, ice-hockey, bad-
minton, football or rhythmic gymnastics. If there are rules of the game and rules for its
conduct, there should be necessarily sanctions for violation of these rules. Such a “norm-
sanction” system is quite common, a system that operates everywhere in society, whether
it is a legal norm or a corporate one (Hall, 1961). Without sanctions, the mechanism of
compliance with the rules is questioned, it becomes unviable (Schauer, 2010).

Simultaneously, along with quite clear and well self-regulated system, the industry
of sports has shown the world a number of negative aspects. Sometimes excessive com-
mercialisation and politicisation of the industry has led to a situation where the main
Olympic creed “The important thing in the Olympic Games is not to win, but to take
part; the important thing in Life is not triumph, but the struggle; the essential thing
is not to have conquered but to have fought well” (The Olympic motto, n.d.) is often
replaced by the motto “Victory at all cost!” (Cox, 2000). Among the common prob-
lems of modern sports, which lead to the replacement of mottos, are use of drugs and
methods (doping) prohibited in sports, match-fixing, diverse betting fraud, profiteering
with admission tickets, hooliganisms (especially in football), an increase in sports
injuries, etc.

Therefore, to prevent the breach of not only the state laws, but internal national
and international sports documents as well and promote the Olympic creed, a new
type of liability — sports liability — was introduced in the sports industry. However,
there is still no commonly accepted opinion whether sports liability is a new type of
legal liability.

Therefore, the aim of the research paper, through general scientific methods
(monographic method, analytical method, historical method, comparative method,
induction deduction) and methods of interpreting legal norms (grammatical, historical,
teleological and systemic methods) is to determine the concept and content of sport
liability. To reach the proposed aim, the authors of the study have formulated the concept
and signs of sports liability, determined the types of a sports offense, analysed non-
standard cases that outside the sports industry would not be subject to any liability and
have identified main types of sports sanctions.

1 Sports Liability: Concept and Signs

Sports industry as a self-regulated industry (Foster, 2012) has its own system of
liability which is designed to ensure compliance with the rules established for all parties
of sports relations (organisers of competitions, athletes, coaches, referees, etc.). Any type
of sport has its own set of rules (Cambridge dictionary, n.d.). These rules are recognised
to ensure fairness and impartiality of sporting events. Consequently, it can be argued
that sports liability originates precisely from the rules of sports. Apart from the rules of

— 256 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Karina Zalcmane, Marina Kamenecka-Usova. Whether Sports Liability is
an Independent Type of Legal Liability

the game, in almost every sport, as it develops, there are certain rules of conduct that
regulate activities of sports parties outside the sports field. Such rules may regulate, in
particular, the order of transition of athletes, registration for participation in competi-
tions, preparation of sports facilities for competitions, conditions for ensuring public order
in the venues of sports competitions, observance of social/moral character of the athlete,
etc. All of these rules require establishment of liability for non-observance, otherwise
they simply will not be respected.

In accordance to theory of law, legal liability is the imposition of coercion by
the state on offenders for an offense of a personal, material or organisational nature.
The basis of legal liability is the fact of law infringement. Depending on the field of law
infringed, a number of types of legal liability has been distinguished. Mainly there are
four types of legal liability: civil, criminal, administrative and corporate.

Based on the signs of legal liability (Baikovs & Zarin$, 2012), it can be concluded
that sports liability is not a legal liability since it does not rely on state coercion and
the offender of sporting rules is not punished on behalf of the state.

Most researchers agree that sports liability could be a kind of corporate liability
as it follows mainly from the norms contained in the rules for the conduct of sporting
events, which in turn are developed and adopted by public sports organisations (Amirov,
2010). The National Collegiate Athletic Association (NCAA) in North America is
an illustrative example of a sports body with vast regulatory powers and detailed rules
of conduct often being criticised for bureaucracy in the name of amateurism. In serving
as the regulatory body for intercollegiate athletic programmes, the NCAA establishes
and enforces rules governing virtually every aspect of student-athlete experience and
administration of intercollegiate athletics. These rules involve, often-times in excruci-
ating detail, regulations concerning, inter alia, initial and continuing academic eligibility,
recruitment of prospective student-athletes, financial aid and athletic scholarships, play
and practice limits, bans on receipt of extra-benefits, and standards for amateurism. Due
to its role in regulating intercollegiate athletics, the NCA A experiences its share of legal
challenges. Each member institution is responsible for ensuring compliance with NCA A
regulations and for self-reporting violations to the NCAA. Despite the rule entrusting
competitors to self-report violations, the membership has, not surprisingly, provided
for a formal process charging the professional enforcement staff within the NCAA to
formally investigate allegations of rule violations and enforce liability for non-observance
(Weston, 2011).

Despite this, the authors share the opinion of another group of scientists (Gardiner
et al., 2005) and consider that sports liability is an independent type of legal liability.

Firstly, sports law contains special types of sanctions that are provided in the official
documents of Sports Organisations and are recognised by the parties of international
relations: disqualification of players, removal of judges, and others. For that reason, it
might be concluded that there is specific, separate, new type of legal liability — sports
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liability, as there are sanctions, that are recognised by states and are not covered by
standard types of legal liability.

Secondly, the signs of sports liability are similar to the signs of legal liability
(Panagiotopoulos, 2014):

1) it is provided by regulatory documents of sports federations and is of a dele-
gated nature, i.e. in most countries the legislator establishes in national legal
acts the possibility of establishing and applying sports sanctions by sports
federations;

2) it occurs for the commission of offenses in the field of physical culture and
sports, established by the rules of sport and regulatory documents of the sports
federations;

3) it is based not on state coercion, but on recognition by the parties of sports
relations of the possibility of sports federations to apply sports sanctions
to them, i.e. sports liability depends on the fact of voluntary recognition —
as long as the party is a participant of sports competitions and recognises
the norms of the particular sports federation, they can be brought to sports
liability;

4) itis expressed in certain unfavourable consequences for the offender, which are
also established by sports federations, while such unfavourable consequences,
as a rule, are associated with participation in sports competitions;

5) it is imposed and implemented in the procedural form established by the regula-
tory documents of the sports federation;

6) the offender is punished not on behalf of the state, but on behalf of the sports
federation which established the norm that was violated.

Therefore, it is possible to formulate a definition of sports liability — it is application
of coercive measures by a sports federation to a person who recognises norms approved
by such sports federation for committing sports related offenses.

The authors believe that lack of common opinion is due to the fact that applica-
tion of such sanctions is still not a measure of state coercion: sanctions for violation
of sports rules are not contained in legislative acts. Therefore, the authors consider
that the problem under consideration is caused by imperfection of sports related
legislation.

2 Types of Sports Offenses and a Case Study

In the general theory of law, an offense is usually understood as an unlawful, guilty,
punishable, socially dangerous act of a sane person that harms the interests of the state,
society and citizens. A sports offense is also characterised by wrongfulness, guilt and
punishment (Soek, 2006). Therefore, considering signs of sports liability stated above,
a sports offense could be defined as an unlawful, guilty, punishable act in the form of
action or inaction, prohibited by the rules of the sport or sporting regulations.

— 258 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Karina Zalcmane, Marina Kamenecka-Usova. Whether Sports Liability is
an Independent Type of Legal Liability

Types of sporting offenses may differ depending on a sport. Organisers of a compe-
tition in each sport independently determine unlawful acts, the commission of which is
unacceptable and punishable. Hence, sports offenses can be grouped on several grounds:

1. According to documents prohibiting commission of a sports offense, the fol-

lowing types of sports offenses can be distinguished:
a) violation of the rules of the sport;
b) violation of sports regulations;
¢) anti-doping rule violations;
2. According to the time of committing a sporting offense:
a) competitive, i.e. committed during the competition;
b) out-of-competition, i.e. committed not at the time of the competition, outside
the sports ground;
3. Any other violations of rules related to sports:
a) violation of the established rules for organising a competition;
b) violation against health of participants of the competition;
c) violation against economic interests of the organisers of the competition etc.

Moreover, the authors would like to highlight that this is not the only possible way
of grouping sports offences. For that reason, the authors will analyse two non-standard
cases further that outside the sports jurisdiction would not be subject to any kind of
liability, as there is no offence, apart from sports offence.

2.1 Carolina Kostner Case: a brief description
of circumstances of the case

Carolina Kostner, born February 8, 1987, is an Italian figure skater. She is the 2008
World silver medalist and the 2007, 2008 European champion and the 2007-2008 and
2008-2009 Grand Prix Final Bronze Medalist (Carolina Kostner official site, n.d.).

When on 30 July, 2012, a Doping Control Officer (DCO) attempted to conduct
a doping control on Kostner’s then partner, Alex Schwazer (born November 26, 1984,
Italian Olimpic Champion in race walking) at the premises of Kostner, she falsely advised
the DCO that Schwazer was not at her house.

Kostner has since recognised that she committed a serious error of judgement by
misleading the DCO, admitting the lies to DCO also accepting the fact that her conduct
violated the Italian Anti-Doping Rules (Ranjan, 2015).

Schwazer tested positive for erythropoietin (EPO) ! ahead of the London 2012
Olympics, sparking an investigation into suspected organised doping by the Public
Prosecutor of Bolzano (Brown, 2014).

1 Schwazer faced a CONI hearing on 20 November to appeal a three-and-a-half-year ban imposed
by CONI in April 2013 — the outcome of that hearing is unknown. Interestingly, Schwazer’s ban
is nine months shorter than that proposed for Kostner. He told media that he had lied to Kostner
about EPO stored in a fridge, telling her it was vitamin B12. After failing an out-of-competition
test ahead of London 2012, Schwazer was removed from Italy’s team and quit race-walking.
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Anti-Doping Prosecutor’s Office referred the athlete Kostner (affiliated with
The Italian Ice Sports Federation to the Second Chamber of the National Anti-Doping
Tribunal of Italian Olympic Committee (CONI) for recognition of liability upon the vio-
lation of Art. 2.8 and 3.3 of Italian Anti-Doping Rules, on the basis of the documents
sent by the Public Prosecutor of Bolzano — within the inquiry called “Olimpia” and
the outcome of investigations carried out by the Anti-Doping Prosecutor’s Office in
the field of sports, with demand for 4 years and 3 months disqualification (CONI, 2014).
Article 2.8 prohibits athletes from “encouraging or helping, instigating, concealing or
providing any other type of complicity with respect to any violation, or attempted viola-
tion, of the NSA”. Article 3.3 allows CONI to sanction athletes for “non-cooperation on
the part of any person regarding compliance with the NSA, including failure to report
the circumstances relevant to the assessment of the facts of doping” (Italian Anti-Doping
Regulations, 2014).

Kostner was banned to compete for 16 months.

2.2 CAS arbitration

In March, 2015, the Court of Arbitration for Sport (CAS) registered two appeals
against the decision issued by the Italian National Anti-Doping Tribunal (TNA) in
the case of the figure skater Carolina Kostner.

Kostner herself had appealed the decision, principally seeking its annulment and
declaration that she did not commit any breach of the anti-doping rules.

The second appeal was filed by the CONI whose Anti-Doping Prosecution Office
seeks to increase the period of ineligibility to two years. Two arbitration procedures
were in progress and conducted by CAS in compliance with the Code of Sports related
Arbitration (Kostner vs Italian Anti-Doping Tribunal, 2015).

In October, 2015, CAS issued a consent award in the disciplinary case relating to
an alleged violation of the Italian Anti-Doping Rules by Kostner. The settlement agree-
ment reached by the parties was embodied in the consent award which concluded the CAS
arbitration.

Kostner was made eligible to compete as from the beginning of 2016. The parties
agreed to increase the sixteen-month sanction imposed at first instance by the Italian
National Anti-Doping Tribunal by five months. The resulting twenty-one-month ineli-
gibility period was backdated to 1 April, 2014 based on procedural delays that were not
attributable to Kostner. Carolina Kostner was therefore made eligible to compete from
1 January, 2016 (Kostner vs Italian Anti-Doping Tribunal, 2015).

This case received a lot of publicity in the press due to the fact that an honored
athlete was banned from representing its country in the international arena for such
a long period of time because of an error of judgment that mislead the DCO. The case
illustrates several types of sports liability described above.
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2.3 Neymar Da Silva Santos Jr Case: a brief description
of the circumstances of the case

Neymar da Silva Santos, Jr. (Neymar), born February 5, 1992, is a Brazilian football
player who is one of the most prolific scorers in football history. In June 2013, Neymar
signed a five-year contract with FC Barcelona in exchange for €57 million one of the most
expensive football transfers in history.

In August 2017, he engineered a departure to the French club Paris Saint Germain
(PSQ) for a then record €222 million transfer fee. Neymar also became the highest-paid
player in the world, with a €45 million annual salary (Rollin, 2018).

As stated in the decision of CAS in Paris Saint-Germain & Neymar Da Silva Santos
Junior vs Union des Associations Européennes de Football (UEFA), Paris Saint Germain
(PSQ) is a successful French football club associated to the French Football Federation.
French Football Federation is associated to Union des Associations Européennes de
Football (UEFA).

In 6 March, 2019, PSG played at its own stadium against FC Manchester United.
The match was the second leg of the UEFA Champions League round of 16 fixture
(the Match). PSG had won the first leg on 12 February, 2019 by two goals to nil.

Neymar did not participate in the Match due to an ankle injury. He attended
the Match as a spectator, watching from a part of the stadium reserved for player and
team officials.

In the first half of the Match Manchester United scored a goal in the second
minute. PSG scored the second goal in the twelfth minute, making the aggregate
score 3-1 in favour of PSG. In the thirtieth minute, Manchester United scored again
making the aggregate score 3-2 in favour of PSG. In the first minute of the added time
in the second half, Diogo Dalot from Manchester United took a shot at PSG’s goal.
The shot was blocked by one of the PSG’s players, Presnel Kimpembe. The referee
signaled for a corner kick to Manchester United. A few seconds later, however, the ref-
eree halted the play and indicated that he had been contacted by the Video Assistant
Referees (“VAR”) who had recommended that he review the video footage of the blocked
shot. The referee reviewed the footage on the pitch-screen for about 60 seconds. After
concluding his review, the referee awarded a penalty to Manchester United. Some of
the players of the PSG remonstrated with the referee and there was a clash between
some of the PSG’s and Manchester United’s players. The penalty was converted by
Manchester United resulting in an aggregate score of 3-3. In view of Manchester United’s
three away goals vis-avis the Club’s two away goals scored in the first leg, Manchester
United proceeded to the next round of the competition whereas the PSG was eliminated
from the tournament.

Shortly after the Match, Neymar posted an image of the blocked shot to his
Instagram story accompanied by the following statement in Portuguese (“the Statements”):

— 201 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Karina Zalcmane, Marina Kamenecka-Usova. Whether Sports Liability is
an Independent Type of Legal Liability

“Isso é uma vergonha!! Ainda colocam 4 caras que nio entendem de futebol pra ficar
olhando lance em camera lenta ... Isso ndo existe!!! Como o cara vai colocar a méo
de costas? Ah va pa pqp.”

Neymar’s post on Instagram immediately was widely recognized, reported and
commented on by the international press. Neymar had approx. 110 million followers on
Instagram and a posted story was seen by 20 % of his followers, constituting for more
than 20 million people. At the post-Match press conference, e.g., the coach of PSG was
promptly asked about the Statements. He responded as follows:

“Sometimes when you remember yourself in a big, big fight and being very emotional
sometimes you use words and you react in a way that you take back some hours later
[...] so don’t be too harsh on him. I would not over-interpret the use of his words in
the heat of the challenge and the moment of the decision. It is quickly typed into
a smartphone [...].”

2.4 The Proceedings within UEFA

On 13 March, 2019, the UEFA Ethics and Disciplinary Inspector (EDI) initiated
a disciplinary investigation with regard to Neymar’s Statements. On 14 March, 2019,
the EDI notified Neymar and PSG of the investigation. The Appellants were invited to
state their position in the matter.

PSG and Neymar submit that the Statements translate as follows:

“It’s a disgrace!! They’ve actually put four guys who do not know anything about football
to just stand and watch the kick in slow motion ... Are they for real?!! How is the guy
going to put his hand on his back? Oh, for [God’s] OR [f**k’s] sake!”

UEFA submits the following translation for the Statements:

“This is a disgrace!! They put four guys who know nothing about football to watch
the incident in slow motion ... It can’t be!!! How can he handle the ball when his back’s
turned? Oh, go f**k yourselves!”

On 22 March, 2019, UEFA informed PSG that disciplinary proceedings had been
initiated in accordance with Article 552 of the UEFA Disciplinary Regulations (DR).

On 25 April, 2019, the UEFA Control, Ethics and Disciplinary Body (CEDB)
took a decision whereby it ruled to suspend the PSG player Neymar for three UEFA
competition matches for which he would be otherwise eligible, for insulting match
officials.

PSG and Neymar filed an appeal against the decision of the CEDB with the UEFA
Appeals Body but it was rejected.

2 The opening of the proceedings by the UEFA administration.
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2.5 CAS arbitration
On 18 July, 2019, PSG and Neymar (the Appellant) filed an appeal against the UEFA

(the Respondent) with CAS with respect to the Appealed Decision.

Merits of the case were as follows:

1. What is the correct translation of the Statements?

2. Is the content of the Statements sanctionable under Article 112 and/or
Article 15*DR?

3. If Article 15 DR is applicable, is the content of the Statements directed towards
“match officials”?

4. If the aforementioned question is answered in the affirmative, is the content of
the Statements abusive within the meaning of Article 15(1) lit. b or insulting
according to Article 15(1) lit. d DR?

5. Are there any mitigating/aggravating factors to be considered when imposing
the correct sanction?

After interpretation of the Statements and its correct translation, the Sole Arbitrator

was confirmed in his view when looking at the response to the Statements in the mass
media. It appeared that the press unequivocally interpreted the expression “A/ vd pd
pqp” in the sense of “Go f**k yourself / yourselves.

3 Article 11 General principles of conduct

1. Member associations and clubs, as well as their players, officials and members, and all persons
assigned by UEFA to exercise a function, must respect the Laws of the Game, as well as UEFA’s
Statutes, regulations, directives and decisions, and comply with the principles of ethical conduct,
loyalty, integrity and sportsmanship.

3.

a0 o

oo T

J-
B

. For example, a breach of these principles is committed by anyone:

. who engages in or attempts to engage in fraud, active or passive bribery and/or corruption;
. whose conduct is insulting or otherwise violates the basic rules of decent conduct;

. who uses sporting events for manifestations of a non-sporting nature;

. whose conduct brings the sport of football, and UEFA in particular, into disrepute; e. who does
not abide by decisions or directives of the UEFA Organs for the Administration of Justice, or
decisions of the Court of Arbitration for Sport involving UEFA as a party or between at least
two UEFA members associations;
who does not comply with instructions given by match officials;

. who does not pay for tickets received from another club or national association;

. who culpably reports late — or not at all — for a match, or is responsible for a late kick-off;
who culpably causes a match to be interrupted or abandoned, or is responsible for its inter-
ruption or abandonment;
who enters a player on a match sheet who is not eligible to play.

reaches of the above-mentioned principles and rules are punished by means of disciplinary

measures.
4 Article 15 Misconduct of players and officials
The following suspensions apply for competition matches: <...>
b. suspension for two competition matches or a specified period for directing abusive language at

a match official; <...>

d. suspension for three competition matches or a specified period for insulting any match official; <...>
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Also, the Scope of Application of Article 11 and Article 15 DR was considered,
where the Sole Arbitrator stated the following:

Article 15 DR is clearly applicable to the Player’s Instagram post. The Player posted
the Statements onto his Instagram story while he was still in the stadium, i.e. only minutes
after the end of the Match. The media picked up the Statements at a very early stage,
i.e. before the press conference began. At the press conference the Club’s Coach was
asked to comment on the Player’s Statements. Consequently, the Sole Arbitrator finds
that the criterion of a close nexus between the behaviour in question and the “competi-
tion match” is fulfilled. In this context it is irrelevant that the Player was not fielded
to play in the Match due to an injury. He attended the Match in the stadium, was in
the official stands of the Club and in that function was bound to observe the duties of
loyalty of a player within the meaning of Article 15 DR, which are duties that go beyond
the obligations imposed on a mere “fan” or the “general principles of conduct” expected
of a player.

What clearly tips the scale, and turns the Statements into a breach of Article
15(1) lit. b DR is the final sentence (“Ah va ...”). Such an outburst is absolutely inac-
ceptable, independently of the circumstances of the individual case, i.e. the emotions
involved, the significance and scope of the decision at stake and/or the questionableness
of said decision.

Based on the mentioned considerations, CAS ruled that (1) the appeal filed by
PSG and Neymar against the Decision of the UEFA Appeals Body dated 18 June, 2019 is
partially upheld and (2) the PSG player Neymar is suspended for two UEFA competition
matches for which he would be otherwise eligible (PSG & Neymar vs UEFA, 2020).

3 Sports Sanctions: Concept and Types

Previously the authors have already mentioned that in Sports industry there are
specific sports related sanctions which are recognised by almost all states. Sports sanc-
tions, such as sports liability, have not been sufficiently studied in the legal literature. In
this subsection, the authors will try to formulate its definition and types.

In regards to the definition of a term “sports sanction”, there is a consent between
Eastern (Prokopec, 2007) and Western (Vieweg, 2004) European researchers that pro-
pose to recognise sports sanctions as a kind of corporate sanctions related to a clearly
defined group of persons that make up this corporation. That means, sports sanctions
are of a civil nature — a person who is part of a corporation performs a certain type of
action, thus assuming all the rights and obligations that are characteristic of a member
of this corporation.

Therefore, the authors consider that sports sanction could be defined as a measure
of liability of party/parties of sports relationships for committing a sports offense, applied
by the decision of an authorised body of the organiser of the sports competition, or by
the decision of a sports judge.

— 2064 —



SOCRATES RSU elektroniskais juridisko zinatnisko rakstu zurnals 2021, NR. 2 (20)

Karina Zalcmane, Marina Kamenecka-Usova. Whether Sports Liability is
an Independent Type of Legal Liability

Sports sanctions vary from sport to sport. Sports sanctions are usually divided
into two types on the basis of time — current and subsequent (Zajcev, 2013). Current
sports sanctions are sanctions imposed and enforced by a referee of a sporting event
directly during the event, which do not require a jurisdictional decision to take effect (e.g.
warning, free kick, etc.). Subsequent sports sanctions are sanctions imposed by specially
created jurisdictional bodies of the organisers of the competition (e.g. FIFA Disciplinary
Committee) which are applied not only to direct participants of the competition, but
also to other parties of sports relationships (sports clubs, coaches, doctors and other
specialists in the field of physical culture and sports). Subsequent sports sanctions are
applied for violations committed not only during sports competitions, but also in other
situations provided for by sports regulations.

As mentioned above, the types of sports sanctions, firstly, vary from sport to
sport; secondly, differ in accordance to offence committed. For that reason, in order
to determine possible types of sports sanction, the national or international federation
disciplinary regulations have to be considered.

In accordance to Latvian Football Federations Disciplinary regulation Art. 1.5.
and 1.6., in Latvia, for example, there are following sanctions that shall be applied
to natural persons:

a) warning;

b) fine;

¢) exclusion;

d) ban on changing rooms and/or reserve bench;

e) ban on being in the stadium;

f) ban on taking part in any football-related activities;

g) withdrawal of awards;

h) training for appropriate behavior;
and for a legal person:

a) warning;

b) fine;

¢) ban on player transfers;

d) organisation of a match without spectators;

e) holding a game on a neutral pitch;

f) ban on registering new players;

g) cancellation of the game result;

h) exclusion from the competition;

i) award of loss;

j) deduction of points;

k) relegation;

1) withdrawal of prizes

m) prohibition to play in a particular stadium;

n) resumption of play (Latvian Football Federations Disciplinary regulation, 2020).
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Conclusion

The authors have considered only a few aspects related to sports liability: concept
and signs of a term “legal liability” and types of sports offenses and sanction. Undoubtedly,
the issue of sports liability is a matter of future research.

Nevertheless, it could be already pointed out that at this moment mostly sports
liability is not yet considered as a separate type of legal liability, rather a type of
a corporate liability. However, the authors believe that this is a matter of time, and
the solution of this issue depends directly on improvement and/or codification of sports
legislation.
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Abstract

The purpose of this article is to offer an insight into the role of foreseeability in
imposition of civil liability. The article contains analysis of the principle of foresee-
ability from various points of view, for example, by analysing it from the perspective of
the general (fault-based) model of liability as well of the strict liability. Likewise, the article
analysis the role of foreseeability during determination of preconditions to civil liability,
for example, by introducing it into the concepts of “fault” and “causation”. The aspects
referred to in this article are predominantly analysed from the theoretical perspective.
The article references various legal sources from different countries, which allows other
legal scholars to use the conclusions offered herein.

Keywords: causation, civil liability, fault, fault-based liability, foreseeability, strict
liability.

Introduction

According to the general principle, liability is incurred for faulty behaviour (fault).
Fault is when a person’s performed activity does not conform with the required level of
care either in form of negligence or intent. Herein negligence is one of the main con-
cepts which must be analysed before concluding whether liability should be incurred
for the caused damage. The main component of negligence is the test of reasonable
careful person. This open-ended concept (general clause) helps to determine a standard
of required care, which then is compared to the tortfeasor’s conduct. If this conduct is
not in line with the standard of the required care for even a little, fault will be estab-
lished, which is one of the mandatory preconditions for imposition of civil liability within
the framework of the general (fault-based) liability.
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Important role for determination of the level of required care is reserved for
foreseeability of damage, which forms an essential part of the test of reasonable careful
person. Even as early as the Roman Law the bonus pater familias has always been as fol-
lows: whether 1) an average Roman man, if he had been in the position of the wrongdoer,
would have reasonably foreseen a possibility that his activity would cause damage to
another person; 2) an average Roman man, if he had been in the position of the wrong-
doer, would have performed reasonable and adequate activities to avoid such conse-
quences; 3) the potential wrongdoer performed any such activities (Grueber, 1886). This
test has withstood the test of time and can nowadays be found in many legal systems
across Europe, whereby the analysis of negligence has been reduced to balancing exer-
cise between possibility of risk, on the one hand, and required level of care (necessary
preventive measures) on the other. Herein foreseeability is evaluated by identifying
possibility of risk.

The general (fault-based) liability model is typically juxtaposed against the strict
liability. In the framework of strict liability, liability is imposed for risk if the damage
to the other person was caused while the strict liability subject was performing certain
activities within the sphere of strict liability. It is generally recognised that the elements
of fault (negligence; test of a reasonable careful person; required care; foreseeability etc.)
herein do not play any legal role, because liability in strict liability model is imposed on
the subject even if it has acted as a reasonable careful person under the given circum-
stances. However, the foreseeability is the key concept which demands a second look at
the above statement, because it is also reasonable to claim that the general (fault-based)
liability framework cannot be distinguished from the framework of strict liability. Namely,
the borderline between these two frameworks is so blurry that the anomaly status of
the strict liability in private law should be questioned. By analogy, the foreseeability
also makes it difficult to distinguish preconditions of civil liability with scientific preci-
sion, especially regarding fault and causation. Therefore, these aspects will the analysed
further in the article.

Foreseeability as Precondition of Fault

Foreseeability from Historic Perspective. In Roman law there were two criteria of
negligence, which formed the test of reasonable careful person: foreseeability of damage
and prevention of damage. These criteria can be clearly seen in practice in the classic
example of pruning, which is provided in digest D. 9, 2, 31: if a pruner drops branches
and they hit a passer-by, the pruner will be held liable if these branches were dropped
in a public place without shouting a warning to the passer-by. However, this digest also
references opinion of Mucius, according to which the pruner will be found liable for fault
(negligence) also if the branches were dropped in a private place. Fault (negligence) is
determined when what could have been foreseen by a diligent man was not foreseen, or
if the warning about the impeding danger was voiced at the time it was already too late
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to escape the danger. Under this reasoning distinction between public and private place
is irrelevant since people often make their way across private places.

Since the pruner could reasonably foresee that dropping branches in a public
place could potentially harm a passer-by (foreseeability), even more so if the passer-by
was not warned upon dropping the branches (prevention criterion), the pruner is to be
held liable. Moreover, Mucius argued that the foreseeability criterion would be fulfilled
even if the pruning was done next to a private road, considering that in majority of
cases people often make their way across private places. However, if there is no such
road then the liability for fault (negligence) will not be incurred, because the pruner
could not expect that somebody would pass by such place (foreseeability criterion is
not fulfilled).

The opinion of Mucius is considered as the most prominent attempt to provide
a definition of fault in the Roman sources, which provides good insight into an objective
approach, seeing that the tortfeasor’s conduct required a comparison with an abstract
measurement. This seemingly general nature of Mucius’ formulation has led some
scholars to believe that the Roman lawyers equated fault with negligence, the failure to
exercise the care of reasonable careful person, with foreseeability as its main criterion
(Winiger, Karner & Oliphant, 2018).

Likewise, foreseeability was the focal point also in Paul’s digest D. 9, 2, 28, in
which the defendant was digging holes to catch bears and deer. In one of these holes
a slave fell in and got injured. Paul claimed that the defendant is liable only if the holes
were dug alongside a pedestrian road — the defendant should not be liable if holes were
dug in a hunting zone, or if the slave was warned or if it could foresee the danger in
any other way. Similarly, in Ulpian’s digest D. 9, 2, 9, 4 liability of a javelin thrower was
dependent on whether the javelin throw was performed in a training field or in a public
place. Whereas, digest D. 9, 2, 11 addressed a situation where a hairdresser had set up his
workplace close to an area where balls were usually thrown. While the hairdresser was
shaving a slave’s beard, a ball hit his hand and as a result the hairdresser cut the slave’s
throat. In Proculus’ view the hairdresser was at fault, whereas Ulpian maintained that
liability should be incurred only if the balls were thrown regularly near the area of
the accident; it could also be argued that it was fault of the injured party itself if it
chose to shave its beard at a hairdresser who provides its services at a dangerous place.
Thus, there exists close relationship between the degree of danger and foreseeability
of damage.

Foreseeability in modern private law. The Roman law criteria of foreseeability
and prevention can nowadays be applied to two aspects — risk (that must be foreseen) and
care (that must be exercised to prevent or mitigate the risk). Therefore, when the test of
a reasonable careful person is applied, a balance between risk and care is in fact sought.
Namely, the higher the risk of damage, the higher the level of foreseeability will be and
consequently the higher level of care (more serious preventive measures) the person has
to exercise.
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Today both the common law system and Romano-Germanic legal system have
recognised this method of balancing between risk and care when assessing negligence.
The level of risk can be determined by a) the seriousness of the expected damage and
b) the probability that an accident will happen. And the level of care can be broken down
into c) the character and the benefit of the conduct and d) the burden of precautionary
measures (van Dam, 2013). These levels are evaluated in a complex balancing (adjusting)
exercise (Winiger, Karner & Oliphant, 2018), by keeping in mind that rights and freedoms
cannot be fully warranted at the same time — full freedom to act would make society
extremely dangerous, whereas full protection of rights and interests would paralyse society.
It therefore follows that the criteria of foreseeability (risk) and prevention (care) that were
recognised in the Roman law are presently divided into sub-criteria, though keeping
the same underlying idea.

This approach can be illustrated by the Bolton vs Stone (1951) case, where during
the game of cricket the ball was hit outside of the playing field and it hit a woman passing by.
Prior to this accident, in the last 30 years the ball had been hit on the street only six times.
The woman'’s claim was dismissed by the fact that the risk of damage was foreseeable per se,
but this risk was so small that it did not amount to negligence. As was stated by Lord Reid:
“The test to be applied here is whether the risk of damage to a person on the road was so
small that a reasonable man in the position of the appellants, considering the matter from
the point of views of safety, would have thought it right to refrain from taking steps to prevent
the danger” (van Dam, 2013). When considering this example from the “four factor” stand-
point, on the risk side a) the seriousness of the expected damage concerned personal injury,
but b) the probability that an accident would occur was very low. Whereas, on the conduct
side, c) the risk (probability and seriousness) did not outweigh the costs of precautionary
measures such as erecting a high fence. Moreover, d) cricket is a useful activity, even though
the character and benefit of the conduct can be a ground of justification in exceptional
circumstances only (van Dam, 2013). It must be noted that the outcome was different in
Miller vs Jackson (1977) case, which was reviewed 26 years later, where the likelihood of
cricket balls being hit out of the ground was significantly higher (regardless of the 4.57 m
high fence) — the plaintiffs successfully gave evidence that over the last three years in total
thirteen incidents had occurred, when balls had been hit into their property, some of which
chipped their brickwork, damaged their roof tiles etc. (Winiger, Karner & Oliphant, 2018).

Therefore, the risk of damage or foreseeability of damage is characterised by two
criteria: a) seriousness of the expected damage; b) probability of the damage occurring.
Foreseeability of damage as one of the components of negligence is envisaged also in
paragraph 1 of Article 4:102 of the Principles of European Tort Law (PETL):

“The required standard of conduct is that of the reasonable person in the circumstances,
and depends, in particular, on the nature and value of the protected interest involved,
the dangerousness of the activity, the expertise to be expected of a person carrying it
on, the foreseeability of the damage, the relationship of proximity or special reliance
between those involved, as well as the availability and the costs of precautionary or
alternative methods.”
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Majority of these components of negligence had already been recognised in Roman
Digest, and in fact most of them are generally still recognised in majority of legal systems
across Europe (Winiger, Karner & Oliphant, 2018).

The author agrees with the suggestion that the criteria laid down in this legal
norm should be followed, while simultaneously supplementing the clause of reasonable
careful owner with relevant content in Latvian law (Kubilis, 2016). In Latvian civil law it
is the role of foreseeability that is especially highlighted in determination of the fault of
the tortfeasor (Karklins, 2015). This follows from the Article 1646 of the Civil law of Latvia
(CL): “Ordinary negligence shall be considered to be that lack of care and due diligence
as must be observed by any reasonable careful person.” Similarly, the foreseeability is
also the central issue in concept of negligence in tort liability in Italian private law, since
negligence in Italy is defined, amongst other things, as failure to foresee that which
should have been foreseen, as well as failure to act accordingly. Likewise, foreseeability is
an essential precondition that gives rise to liability in tort law of Spain (Winiger, Karner
& Oliphant, 2018) and Norway, because the very first question that must be answered
is how likely it is that this act leads to damage. The PETL commentary also notes that
foreseeability, perhaps, is the most important and practically most appropriate factor,
and this claim is also confirmed in other legal sources (Koziol, 2012).

When talking about the principle of foreseeability, its basic idea must always be
stressed: the more serious the expected damage and the more likely it is that it will occur,
the bigger the risk, and the higher is the ability to foresee such risk. Le., the faster someone
drives through a residential area, the more likely it is that an accident will occur, and
the more serious the consequences will be (van Dam, 2013). As it relates to the above-
mentioned pruning example — therein the possibility of risk is determined by the fact that
the branches pruned next to a road frequently used by others, whereas the seriousness
of the expected damage is determined by the potential damage to health of the passer-
by, when the branches were dropped. It follows, therefore, that the pruner could have
reasonably foreseen the risk of damage, which in turn necessitated implementation of
relevant prevention measures (i.e., to exercise adequate care). Similar arguments regarding
the risk of damage were used by the Supreme Court of the Czech Republic in a case where
the plaintiff had brought a claim against the forest owner because a tree fatally fell on
the plaintiff’s daughter as she was riding her bicycle through the owner’s forest. The owner
argued that it had a limited possibility to impact the forest resources, even more so
considering that the forest was partly located in a nature protection zone. The Supreme
Court rejected these arguments, except for the defendants claim that it is unreasonable
to hold the defendant liable for inability to be in full control of the entire forest area (i.e.,
to inspect each tree separately). However, under the circumstances the fatal accident
happened not to a person freely moving in the woods but rather to a person riding bicycle
on a forest path, where the movement of persons is usual. Moreover, the path was marked
as a cycle path. In the end, the defendant was held liable for failure to inspect condition
of the trees close to this path (Winiger, Karner & Oliphant, 2018).
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It is essential that the degree of probability of damage is established from the per-
spective of the moment right before the harmful event. Namely, this level of possibility,
same as the other components of negligence, must be evaluated from an ex ante perspec-
tive (Winiger, Karner & Oliphant, 2018). However, once a case is brought before the court
and the judge has heard the facts, it may be tempting for him to look at a case with hind-
sight. For example, in Haley vs London Electricity Board (1965) a blind man had fallen into
a hole on the pavement and as a result of this fall, he lost his hearing. The construction
worker had marked the hole only with his hammer. The court decided that an accident to
a blind person could have been expected with a reasonable degree of probability, referring
to statistics showing that large numbers of unaccompanied blind people use pavements.
As Lord Dunedin said: “People must guard against reasonable probabilities, but they are
not bound to guard against fantastic possibilities” (van Dam, 2013).

In Latvian case law the risk of damage is often established in instances where
“the defendant, whose commercial activity is related to provision of hotel services and
housing of guests, could not be unaware of the consequences that can result from insuf-
ficient removal of ice from the territory.” Similarly, the following argumentation was used
in another case: “Considering that the retail shop is a public place that is being used for
commercial activity and is visited by a large number of people, the defendant as the owner
has to ensure that the building conforms with the requirements of construction and
safety standards, and that its use does not endanger visitors.” The risk of damage was
also described as such: “It is a well-known fact that emergencies related to broken water
pipes happen quite often, and therefore the cause of such emergency does not occur
due to an exceptional extra-contractual natural event, which the defendant, who was
responsible for the water pipes, could not have reasonably foreseen.”

It follows from this case law that when the risk of damage is determined, the nature
of the defendant’s performed activity and its potential harmfulness (for example, if ser-
vices are regularly provided in a dangerous way to a large number or people), as well as
potential risk of damage under normal everyday circumstances (for example flooding of
apartment, which is rather often occurrence), may be of importance.

When analysing the risk of damage, the harmfulness of the activity, which was
indicated as a criterion in first paragraph of Article 4:102 of the ELTP, must also be taken
into account. In this regard the Supreme Court of Justice in Austria reviewed a case
where a soccer goal fell on a child and caused injuries. The soccer goal had initially been
adequately reinforced, but over time the reinforcements were removed as the goal was
often relocated. The Supreme Court decided that any person who produces or keeps
a source of danger in its sphere of risk is obligated to protect other persons, as far as
it is reasonable in relation to the risk. Thus, the defendant had to implement adequate
security measures regarding the freely standing goal, because this source of danger was
in its sphere of risk. Existing risk of damage call for an obligation to implement security
measures, as long as they are reasonable. Moreover, the duty to maintain safety also
applies to dangers created unlawfully and wilfully by third parties (Winiger, Karner &
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Oliphant, 2018). Elaborating on this example, it is important to highlight the criterion of
sphere of risk, which is one of the main components of negligence, considering that lack
of adequate security measures (lack of care) can be imputed only on a person in whose
sphere of risk performance of such activities or relevant risk of damage exists in the first
place. This aspect is especially important in the context of omission when, contrary to
active conduct, it is more difficult to identify a person to impute negligence on.

Regarding degree of danger of an activity the legal literature often quotes a phrase
from Becket vs Newalls Insultation Co Ltd (1953): “The law expects a man a great deal
more care in carrying a pound of dynamite than a pound of butter” (Winiger, Karner
& Oliphant, 2018). Additionally, the degree of danger posed by an activity or thing also
depends on where it is, when it is there and how long it is there for. Sometimes a situa-
tion that poses only a small element of risk at any given moment may yet be regarded as
dangerous because of its long duration. As pointed out in several reports, danger is also
the source of strict liability in many legal systems across Europe, or at least a source for
stricter liability based on the reversal of the normal burden of proof (Winiger, Karner
& Oliphant, 2018).

The CL applies strict liability to sources of increased danger (second paragraph of
Article 2347). It thus follows that if an activity reaches certain degree of danger, the level
of exercised care or implemented security measures by the possessor of such source will
have no relevance whatsoever. Therefore, ability to distinguish a source of increased
danger within meaning of Article 2347 of CL from any other source of danger is crucial,
because not only relevance of evidence regarding implementation of security measures
(level of care exercised) by the possessor of such source depends on this, but also what
justifying circumstances will the possessor of such source be able to indicate (in this
regard second paragraph of Article 2347 of CL provides an exhaustive list of circum-
stances that exclude liability).

Foreseeability as Precondition of Causation

Latvian legal sources note that the remoteness of damage

“[..] describes situations where causation raises no objections in a philosophical sense,
but it does cast doubt whether or not it is right to impose liability for damages, which
the relevant activity had caused, but which are atypical under normal course of business
or if it turns out that it was merely an initial impulse which sparkled a long chain of
events which led to the incurred damages” (Torgans, 2013).

As regards foreseeability, the author will henceforth analyse origins of the concept
of remoteness of damage in common law, as well as origins of the doctrine of adequate
causation in Romano-Germanic legal system.

Foreseeability and Remoteness of Damage in Contract Law. One cannot
but only agree that Hadley vs Baxendale (1854) is a paradigmatic common law case
law example within the context of remoteness of damage (Torgans, 2013). Firstly, it is
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considered as the very first case in common law where the principle of foreseeability was
analysed, and, secondly, it may be the most quoted case law example when restrictions
to compensation of damage are determined (McKendrick, 2010). In Hadley vs Baxendale
the wing of the plaintiff’s windmill was broken and as a result the windmill could not
operate. The defendant had undertaken to take the broken wing to the manufacturer
as a model; however, due to the fault of the defendant, the delivery of the wing was
late and the windmill could begin to operate again much later than initially expected,
thus incurring damages to the plaintiff in form of loss of profit. The court rejected
the plaintiff’s loss of profit claim by arguing that the defendant was not aware that failure
to deliver the wing will delay operation of the windmill. According to legal doctrine,
the plaintiff’s claim was also rejected since the damages were not suffered as natural
consequences of breach of contract, because the plaintiff could have had a replacement
wing (McKendrick, 2010). From Hadley vs Baxendale two following components of
damage remoteness test were distinguished: 1) only a naturally occurring damage is to
be compensated, i.e., damage occurring under normal course of business due to con-
tractual breach, and 2) only such damages are to be compensated which the parties had
contemplated upon conclusion of the contract as possible negative consequences due to
breach of contract (Stone, 1997). Some legal sources argue that these two components
form a unified test of remoteness of damage, since the borderline between them is rather
“smoky” (Peel, 2011).

Victoria Laundry (Windstor) Ltd vs Newman Industries Ltd (1949) is consid-
ered just as classical case law example as Hadley vs Baxendale (Major & Taylor, 1996;
McKendrick, 2010). Here the defendant’s obligation to sell and deliver a water boiler
to the plaintiff was analysed. The defendant was aware that the plaintiff intended to
install the boiler in its laundry as soon as possible. However, the defendant delivered
the boiler five months late. The plaintiff claimed the loss of profit which resulted from
the late delivery. The court satisfied the claim insofar as it was related to the loss of
profit which flowed naturally from the breach of contract, because the defendant was
informed only of the fact that the plaintiff needed to have the boiler on the agreed
date. Whereas, the rest of the claim was rejected, because the defendant is not respon-
sible for any loss of profit potentially resulting from exceptionally lucrative contracts,
which the plaintiff had concluded with the government. The defendant was not aware
of any such agreements and therefore the lucrative loss of profit was out of defend-
ant’s reasonable contemplation, i.e., these damages were not foreseeable (Voganauer &
Kleinheisterkamp, 2009).

Nevertheless, broad discussions amongst legal scholars still exist regarding both
mentioned case law examples regarding legal mechanisms in the context of remoteness
of damage (Giliker & Beckwith, 2011), including those regarding the issue of whether
the test of foreseeability is distinguishable from the test of remoteness. In any case, from
the mentioned case law examples a principle can be extrapolated, according to which
any damage not occurring as a consequence of natural circumstances and therefore is
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unforeseeable, shall not be compensated. This is the very essence of the test of remoteness
of damage in contractual law. The foundation for the test of foreseeability comes from
a rationale that at the time of conclusion of the contract, the debtor cannot be consid-
ered as having subjected himself to any risks that lie beyond the limits of foreseeability
(Zimmermann, 1992). Under this test, a person cannot be held liable for damages which
do not emerge from the sphere of the contract, i.e., compensated are only such damages
which the other party suffers under normal course of business (Peel, 2011; McKendrick,
2010). The debtor at the time of incurring an obligation has an opportunity to restrict its
liability in relation to foreseeable damages, but not in relation to unforeseeable damages
(von Bar & Clive, 2010). Therefore, the injured party cannot refer to some exceptionally
lucrative transaction when claiming that the other party’s failure to perform the contract
had prevented the injured party from receiving the expected profit (Lando & Beale, 2000).
It is said that the question of foreseeability usually arises only when the performance of
a contract was a precondition to conclusion or performance of a subsequent contract
(Torgans, 2014).

Though partly, the principle of foreseeability can also be found in Article 1779.1
of the CL, which prescribes that:

“A person who causes the damages shall compensate the damages in such amount
which could have been reasonably foreseen upon entering into a transaction as expected
consequences of non-performance, unless such non-performance has occurred through
malicious intent or gross negligence.”

This provision was introduced in the CL by the 4 June 2009 amendments (in force
as from 1 July 2009). The annotation of these amendments reveals that the article in
question was introduced as part of measures to harmonise the CL with other European
legal systems and draft unification documents.

Foreseeability and Remoteness of Damage in Tort Law. When joining con-
tractual relationship, the parties are free to limit any unforeseeable risks. Whereas, in
tort law there is no such possibility (Major & Taylor, 1996) — here the damage is caused
suddenly and without prior agreement of the parties, and the injured party usually has
not had the opportunity to take preventive steps that would protect its interests from
this damage (Peel, 2011). On the one hand, the approach where “all damage must be com-
pensated” is in line with the principle of effectiveness of civil liability, because otherwise
the significance of compensatory and preventive nature of civil liability would be lost
(Palmer & Bussani, 2009). On the other hand, it would not be fair if a person was held
liable for negligence with regard to such damage which does not usually occur in relevant
circumstances and therefore is not foreseeable (Torgans, 2009). Consequently, in tort law
the concept of remoteness of damage also inevitably developed. In tort law, with the help
of this test of remoteness of damage, determination is made whether the relevant negative
consequences are direct and immediate result of the tortfeasor’s activity, whether they
are accidental, and whether they are too remote (Abott & Pendlebury, 1993). The basic
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idea of the test of remoteness of damage is rooted in the question of whether the sense
fairness should reject claim for compensation of damage, if such damage is a consequence
of a tortfeasor’s activity (Giliker & Beckwith, 2011). Considering that the courts are not
always willing to put too heavy burden of liability on the tortfeasor and its insurers, it is
only logical that the test of remoteness of damage is pervaded by legal policy concerns
(Cooke, 1995).

Similarly to contract law, notable common law tort cases exist as well. In the con-
text of foreseeability, the most notable are Re Polemis and The Wagon Mound cases.
In Re Polemis and Furness, Withy & Co (1921) an employee of the defendant had been
loading oil container cargo into the underhold of a ship when it negligently dropped
a large plank of wood. As it fell, the wood knocked against the oil cargo, which cre-
ated a spark which in turn ignited the surrounding petrol fumes, ultimately resulting
in the substantial destruction of the ship as well as damage to the surrounding ships.
The court decided that the defendant is liable for the damages. Although the employee
could not reasonably foresee that the falling plank would cause fire, the court argued
that it should have foreseen that a falling wooden plank could cause “certain damage”
to the ship (for example, a dent or scratch). Therefore, the defendant was held liable
for all damages that were directly caused by the negligence of the employee (Giliker &
Beckwith, 2011).

The court’s reasoning in Re Polemis has been criticised as rather confusing, because
it opened the door to two possible interpretations in tort law: 1) narrower interpreta-
tion — the tortfeasor is liable for all direct damage if it could have foreseen “certain type
of damage” (in the above example, it would be damage to property which resulted in
scratches to ship, and such type of damage must be separated from pure economic loss
and personal injury); 2) wider interpretation — the tortfeasor is liable for all direct damage
if it could have foreseen “any type of damage” at all. In the context of the wider inter-
pretation, the tortfeasor would potentially be held liable also for “other type of damage”,
namely, for personal injury and pure economic loss, which the tortfeasor could not have
foreseen as consequences of its activity. In this regard, it is only fair that Re Polemis is
often quoted as cornerstone to the notion that “liability shall be incurred for all direct
consequences” (Shapo, 2000).

The direction taken by Re Polemis was preserved in tort cases up until 1961 when
in The Wagon Mound No.1 (Overseas Tankship (UK) Ltd vs Morts Dock & Engineering
Co Ltd) the court marked a turning point in the notion of “liability for all direct conse-
quences”. In this case Wagon Mound’s crew negligently spilled oil into the sea. The oil
drifted around for certain period about 200 meters from the Wagon Mound ship. The oil
then mixed with the cotton waste that was drifting near in the sea. In the sea melted
metal was also spilled, because welding works were performed in the seaside as per usual.
When the melted metal mixed with the oil and cotton waste, a sudden fire broke out and
damaged the nearby ships. The court decided that only the damage caused to the seaside
was foreseeable (von Bar, 2000).
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As per the Judge Viscount Simonds:

“It does not seem consonant with current ideas of justice or morality that, for an act of
negligence, however slight or gross, which results in some trivial foreseeable damage,
the actor should be liable for all consequences, however unforeseeable and however
grave, so long as they can be said to be ‘direct’. It is a principle of civil liability, subject
only to qualifications which have no present relevance, that a man must be considered
to be responsible for the probable [not unusual — author’s note] consequences of his act.
To demand more of him is too harsh a rule [..]” (Giliker & Beckwith, 2011)

This example perfectly illustrates that it is not always fair to impose civil liability
for “all direct consequences”. Had the court held on to the reasoning of Re Polemis,
a conclusion would follow that the defendant could have reasonably foresee “any type of
damage” to the plaintiff, and liability would be imposed for “all direct consequences”. It is
no wonder that The Wagon Mound No.1 case is often cited as the “new rule in tort law” as
opposed to the “old rule”, which was established in Re Polemis (Heuston & Buckley, 1996).

A more complicated manifestation of the test of remoteness of damage can be
observed in personal injury cases. For example, in Hughes vs Lord Advocate (1963) post office
workers, while repairing cables, breached their duty of care and left an unattended manhole
on the street. The manhole was covered only with a tent. In the evening, the manhole was
not guarded and instead it was surrounded only by paraffin warning lamps. The injured was
an 8-year-old boy who took one of the paraffin lamps and climbed down the manhole. Due
to specific and unusual chemical reaction an explosion occurred in the underground tunnel
causing severe burns to the boy. The court decided that the post office was liable, because
it could have reasonably foreseen that “somebody could have been burned by the flame
produced by the paraffin lamp”. Therefore, the court concluded that it was the “damage
from the fire” and not “damage from the explosion” that was the decisive factor in determi-
nation of foreseeability or type of damage (Giliker & Beckwith, 2011). Nevertheless, other
legal sources explain that the post office was held liable because the fact that “some child
would get into the tunnel with the paraffin lamp” was foreseeable, and therefore it could
have been reasonably foreseen that the child would suffer certain burns (Cooke, 1995).

It can be concluded that it is sufficient for common law courts in personal injury
cases to establish, for example, reasonably foreseeable “personal damage to health in of
itself”, whereas in property damage cases the courts require more specific objects of fore-
seeability, namely, specific types of property damage. The differences in object of foresee-
ability can be explained by legal policy. Firstly, the law is concerned, first and foremost,
with protection of person’s life and health, not property. Secondly, if, in the event of
property damage, the object of foreseeability would be distinguished only as property
damage as unified tortfeasor’s liability risk, then the tortfeasors could be held liable for
very wide variety and scale of damage (Giliker & Beckwith, 2011) resulting in the so-called
“crushing liability”. To give an example, a person A, while visiting a person B at his home,
inadvertently pushes over a vase which was standing on a regular coffee table, and this
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vase breaks into pieces. However, later it turns out that the vase was a very valuable Ming
dynasty relic with very high historic value, of which a person A was unaware. In such sce-
nario it would be unfair to impose liability to A for full value of the vase because A could
not have reasonably foreseen “damage to a priceless antiquity”, but instead it could merely
foresee “damage to a household item”. Such valuable items usually are not placed on coffee
tables (Giliker & Beckwith, 2011). Moreover, in cases of property damage the approach
of narrower interpretation of foreseeability object is justified by the fact that the injured
party has usually insured itself against such damages (Cooke, 1995).

Foreseeability and Doctrine of Adequate Causation. The most notable example
of evolution of foreseeability within the doctrine of adequate causation in Romano-
Germanic legal system can be found in German contract law. It has to be taken into
account that today in Romano-Germanic legal system (especially in Germany) the prin-
ciple of conditio sine qua non serves as the basis for causation. Within this principle of
conditio sine qua non the stated doctrine of adequate causation evolved, according to
which an activity is considered as cause of damage only if it in of itself can objectively
cause the resulting damage. Over time, this doctrine covered foreseeability also — in
both contract and tort law.

During the early 19" century, Germany had not yet developed a reliable doctrine
that would limit civil liability in cases of contractual breach. To this end, the notable
German legal scholar, Nobel Prize in literature laureate, Theodor Mommsen, rejected
foreseeability as too contradictory to the basic tenets of contractual law (including, to
the principle of effectiveness of civil liability), although at the same time there existed
contrasting views that criticised Mommsen (Zeller, 2005). In this regard, legal scholar
Guenter Treitel noted that it is no surprise — the German Civil Code and its legal com-
mentary originally did not recognise the principle of foreseeability, but instead adopted
the doctrine of adequate causation (die Addquanztheorie) that is so prevalent today (Brox
& Walker, 2003). Over time, the German example was followed by Austria, Greece,
Portugal, Slovakia, and Sweden (von Bar & Clive, 2010).

Consequently, the German legislator chose to reject limitations to compensation
of damages, by arguing that in contractual relationship (especially between business
entities) the party in contractual breach must compensate the caused damages in full
amount (Schlechtriem, 2000), as long as these damages have causal link to breach of
the relevant contract (the essence of the doctrine of adequate causation). However, this
does not mean that the principle of foreseeability is not recognised in German contract
law at all. For example, it must often be determined if the relevant damage was caused
by breach of contract, assuming that the party in contractual breach is an experienced
party (Lando & Beale, 2000). This approach is allegedly favourable to the creditor because
an experienced party can foresee more than an inexperienced person in case of a con-
tractual breach. This approach is based on the principle of fault which is a cornerstone
of German contract law (von Bar & Clive, 2010).
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In Germany, such model of civil liability, wherein the principle of foreseeability
is rejected, has been preserved for approximately eight centuries, and is still consid-
ered as the leading doctrine therein. Nevertheless, the German contract law, in terms of
the doctrine of adequate causation, draws similarities with the principle of remoteness
of damage, which is recognised in common law: “the common experience of mankind”;
“ordinary course of business”; application of test of a “reasonable man” — all these concepts
are often invoked in characterisation of the test of remoteness of damage in common
law. Consequently, German legal scholars began to cautiously relate these concepts to
remoteness of damage (weit enfernt), which is considered as a secondary element to
the doctrine of adequate causation (Schlechtriem, 2000). Legal scholar Jean Corbonnier
argued that both the doctrine of adequate causation and the principle of foreseeability
within the test of remoteness of damage are mutually indistinguishable concepts (Zeller,
2005). Likewise, legal scholar Bruno Zeller recognised that separation of both of these
concepts has become essentially impossible, because boundaries of these doctrines have
merged together (Zeller, 2005). G. Treitel has joined this proposition as well (Markesinis,
Unberath & Johnston, 2006).

In 1870s, an active discussion amongst German legal scholars broke out regarding
whether or not it is necessary to adopt the principle of foreseeability in the context of
contractual liability, taking into account that the German courts had already begun to
apply the principle of foreseeability to certain types of agreement (Schneider, 1995).
The essence of these discussions was whether the outcome of application of the doctrine
of adequate causation is the same as when the concept of foreseeability from the test of
remoteness of damage is applied. Over time, in the context of the doctrine of adequate
causation the test of “objective observer” was introduced where the said observer is
placed at the time the damage is incurred (im Zeitpunkt des Schadensereignisses) and
is informed of all factual circumstances of the case (Schlechtriem, 2000). Additionally,
German legal scholar Dieter Medicus has stated that the doctrine of adequate causa-
tion is rooted in the belief of “ordinary course of business” (im regelmdfSigen Laufe der
Dingen liegen) — the same core notion that is reflected in the famous Hadley vs Baxendale
case and many others. Furthermore, D. Medicus notes the necessity to apply the test
of the “objective observer” to the tortfeasor at the time the harmful activity was per-
formed, as well as considering the circumstances of which the tortfeasor was informed
(Medicus, 1999). It can, therefore, be concluded that the German doctrine of adequate
causation in fact applies the same principle of foreseeability which is used in the test of
remoteness of damage in common law. The doctrine of adequate causation was adopted
in German tort law as well; however, it is criticised as quite unclear (Winiger, Karner
& Oliphant, 2018).

The doctrine of adequate causation as derived from the principle of conditio sine
qua non is the leading doctrine not only in German private law, but in Latvian private law
as well — both in contract law and tort law (Torgans, Karklin$ & Bitans, 2017; Strazdins,
2017; Mantrovs, 2016).
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As was put by the Latvian scholar Konstantins Cakste:

“Let’s take an example: a random person is shouting on the street whilst a woman
with a weak heart is passing by and as a result of hearing these shouts she dies from
a heart attack. In this instance it can also be said that the person shouting was respon-
sible for the death of the woman. Logically, if the woman did not have heart problems,
the shouting would not have caused her death. Boundaries are needed here. In doctrine
many have contemplated these boundaries. Currently the leading concept in doctrine
and in practice is the so-called adequate doctrine. It states that activity or inactivity
is deemed to be the cause of the damage if such damage usually follows from the said
activity under relevant circumstances. For example, since death usually does not follow
from shouting or uproar — the person responsible for the uproar cannot be held liable
for causing death according to the adequate doctrine, because the adequate doctrine
does not recognise this matter as cause of death.” (Cakste, 2011)

In the doctrine of adequate causation an objective link between the activity and
the resulting consequences is a crucial factor if the tortfeasor knew or at least should
have known the significance of such link between the activity and its consequences (von
Bar & Clive, 2010). Furthermore, as stated by the famous legal scholar Helmut Koziol,
adequate or “normal” consequences are such consequences that are typical or usual to
the relevant activity, and additionally it is not necessarily required that such consequences
result every time (Koziol & Steininger, 2009). Whereas, an event is not an adequate cause
of the damage if it could engender the damage in question only under particularly unique,
improbable circumstances which would have been disregarded had events followed their
usual course (von Bar & Clive, 2010).

Foreseeability in Strict Liability Model. Contrary to the general (fault-based)
liability model, one’s ability to foresee the damage is not taken into consideration in
the strict liability model. Such proposition is explained by the fact that the purpose
of the strict liability is to extend liability to those who would not be held liable under
the general model of liability (Karkling, 2017). The basic idea of the strict liability is rooted
in a proposition that a person shall be held liable for damage regardless of whether lack of
required care is determined in the activity of such person either by negligence or intent.
Since none of these legal concepts are relevant in the strict liability model, it is only fair
that the strict liability is sometimes referred to as the no-fault liability model or the risk
liability model. However, it would be very premature to claim that in the strict liability
model elements of fault, including the foreseeability, have no relevance.

Firstly, the above analysed doctrine of adequate causation is applied not only
in the general (fault-based) model of liability, but also in the strict liability model.
The framework of strict liability in of itself does not discard the necessity to evaluate
preconditions of causation (Torgans & Karklins, 2015). As was already indicated,
the doctrine of adequate causation incorporates the principle of foreseeability. It can
therefore be concluded that the elements of fault have relevance in the strict liability
regime as well.
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Secondly, although the strict liability model is characterised by an exhaustive list
of justifying circumstances that exclude liability, it is worth mentioning that it is the force
majeure that is the most common excuse for exclusion of strict liability. Thus, for example,
according to paragraph 2 of Article 2347 of the CL, the person possessing the source of
increased danger will not be held liable for the damage caused if it was a consequence of
force majeure. One of the relevant aspects in determination of force majeure is the person’s
inability to reasonably foresee the event (Vinzarajs, 1932). Thus, another element of fault
can also be recognised in the strict liability model.

It follows that challenges arise there when attempting to distinguish the general
(fault-based) liability model from the strict liability model (it must be noted that there
exist other considerations as well that prevent one from separating both of these models
of liability; however, thorough analysis of these considerations deserve a separate article).
It is argued that “requiring foreseeability for causation in cases of strict liability would let
in a negligence element via the backdoor of causation”, while pointing out that negligence
is usually looked at from an ex ante and in causation from an ex post perspective (van
Dam, 2013). The theoretical distinction between negligence and strict liability cannot be
maintained and a clear distinction between the two concepts is neither useful nor feasible —
these frameworks are no longer opponents but need to cooperate (van Dam, 2013).

Due to similar reasons, it is not possible to precisely distinguish the preconditions
of liability — “fault” and “causation” — considering that the nature of foreseeability in
both concepts, although with some certain nuances, are quite similar. It must also be
considered that the causation is largely affected by the other preconditions of liability
(including by the fault). It must therefore be stressed that the more negligently someone
behaves, the easier the courts tend to attribute remote or unforeseeable consequences
to such behaviour. Whereas, if intent is established, the tortfeasor will be liable for all
consequences, regardless whether they are believable — it is sometimes said that intention
to injure the plaintiff disposes any question of remoteness (Winiger, Karner & Oliphant,
2018). Likewise, the causation is influenced also by the type of damage and nature of
the protected right and interest — the causation is easier to establish in personal injury
cases, not in property damage cases. Furthermore, causation is also closely related to
the injured party’s contributory negligence. The said considerations perfectly illustrate
why causation does not have a shape of its own — it is an elastic feature which can
be stretched and shrunk according to the magnitude of the other requirements (van
Dam, 2013).

Conclusions

1. The basic form of fault — negligence — focuses on the question of whether
the possible tortfeasor has observed appropriate care in its behaviour in relation
to the injured party, taking into account the risk of damage. One of the main
components of the concept of negligence is the foreseeability of damage, which
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was prevalent as early as the Roman law. The principle of foreseeability is rele-
vant also in force majeure circumstances, thus excluding liability. Additionally,
the principle of foreseeability is recognised also as a precondition of causa-
tion (specifically, it is a principle in both the test of remoteness of damage
and doctrine of adequate causation). However, foreseeability as a precondi-
tion of causation is analysed only after the negligence itself is established (and
the foreseeability of damage which is evaluated within its framework). Hence,
in the second component of foreseeability a completely different precondition of
civil liability — causation — is evaluated by determining, amongst other things,
whether the caused damage by itself meets requirements of ordinary course of
business. In other words, when causation is being determined, the tortfeasor’s
negligence is already established. This second component of foreseeability is
used as a measure to adjust the amount to be compensated, since all discussions
about whether the person is liable at all are over. Instead, the discussion here is
about the fairness of the number of damages to be compensated.

2. Since in Latvian contract law such corrective measure is expressis verbis intro-
duced in Article 1779.! of the CL, it follows that in Latvian contract law there
exist (at least) three components of foreseeability: 1) an element of negligence
(fault); 2) an element of force majeure; 3) an element of causation within context
of remoteness of damage. In contrast to the contract law, in Latvian tort law such
principle of foreseeability as a component of the test of remoteness of damage
within the framework of precondition to causation has not been expressis verbis
introduced in the CL. However, such principle of foreseeability in Latvian tort
law exists through the medium of doctrine of adequate causation (the prin-
ciple of foreseeability within the doctrine of adequate causation and the test of
remoteness of damage (Article 1779. of the CL) are almost identical concepts).
Hence it can be concluded that in Latvian tort law (same as in contract law) there
exist three components of foreseeability: 1) an element of negligence (fault);
2) an element of force majeure; 3) an element of causation within the context
of the doctrine of adequate causation.

3. Foreseeability of damage as a component of negligence (fault) can be sum-
marised as follows: the more severe the expected damage and the higher
the possibility that such damage will be caused, consequently the higher is
the risk that the damage will be caused and the higher is the possibility to
foresee such damage. Likewise, the higher the risk of damage, the more serious
preventive measures (care) must be implemented. Importantly, the degree of
probability has to be established from the perspective of the moment directly
before the harmful event. Namely, this level of possibility, same as the other
components of negligence, have to be evaluated from an ex ante perspective. In
the analysis of risk of damage, the degree of danger of the performed activity
has to be taken into consideration as well. Finally, it is important to highlight
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the sphere of risk, which is one of the most significant aspects when in deter-
mination of negligence, considering lack of security measures (lack of care) can
be attributed only to somebody in whose sphere of risk the risk of damage was
in the first place.

4. The principle of foreseeability is one of the main reasons for why it is impossible
to precisely distinguish the general (fault-based) liability model from the strict
liability model, as well as to distinguish “fault” from “causation” as preconditions
of liability. The distinction between fault-based and strict liabilities is neither
useful not feasible — these frameworks are no longer opponents but need to
cooperate.
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Abstract

The main task of the investigation of asset misappropriation is the correct clas-
sification of a crime: identification of the fact of misappropriation and determination
of the amount of misappropriated assets. Specificity of asset diversity, asset accounting
requirements, and a wide range of misappropriation opportunities require special-
ised knowledge in accounting and economics that investigators often lack. The aim of
the study is to increase the knowledge of investigators in forensic accounting in order to
increase effectiveness of investigations in detecting asset misappropriation. In this article,
the authors, Latvian and Lithuanian accounting experts, talk about typologies of asset
misappropriation and ways to detect misappropriation. The authors have compiled a list
of red flags for misappropriation of assets and proposed an algorithm for determining
the shortage or surplus of assets using forensic accounting methods. Research methods
include: qualitative and quantitative methods of economic science, analysis of interna-
tional standards and scientific literature, and graphical analysis.

Keywords: asset misappropriation, forensic accounting, shortage, concealment
typologies.
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Introduction

Asset misappropriation is a form of fraud that involves theft of assets or misuse of
company resources by employees, management, or third parties. According to a global
study on occupational fraud and abuse carried out by the Association of Certified Fraud
Examiners (2020), asset misappropriation is the most common form of fraud, occur-
ring in 86 % of cases of fraud, with an average loss of USD 100,000 per case. The most
frequent victims of this crime are government and public administration (195 cases
of fraud identified), manufacturing (185), and health care (149). Fraud examiners note
that the average duration of detecting internal fraud by the police is 24 months, while
the forensic accounting approach (document examination, account reconciliation) reduces
the investigation time to 7-18 months.

Misappropriation is a criminal offence under the Criminal law in Latvia
and Lithuania. Liability for such criminal offenses is provided for in Section 179
“Misappropriation” and Section 180 “Theft, Fraud, Misappropriation on a Small Scale”
of the Criminal Law of the Republic of Latvia (1998); in Article 183 “Misappropriation of
Property” and in Article 178 “Theft” of the Criminal Code of the Republic of Lithuania
(2000). Correct identification of the shortage or surplus of the asset and its amount is also
necessary in the investigation of other economic crimes: bankruptcy fraud, corruption,
money laundering, tax evasion, etc. Asset misappropriation research studies are mainly
related to the internal control of the company to prevent misappropriation of assets and
internal and external audit capabilities to detect asset misappropriation. The study by
C. Albrecht, M. Kranacher and S. Albrecht (2008) is one of the first works which presents
the nature of asset misappropriation, types and schemes of misappropriation, weakness
of internal control of the company, red flags of the crime, as well as procedures for pre-
vention, detection and investigation of this type of fraud.

Importance of red flags for detecting misappropriation of assets is demonstrated in
studies by R. Kassem (2014), W. Hijazi and R. Mahboub (2019). The authors analyse alerts
of fraud in context with the International Standard of Auditing (ISA) 240 “The Auditor’s
responsibilities relating to fraud in an audit of financial statements” (International
Federation of Accountants, 2009).

Finnish scholars B. Gullkvist and A. Jokipii (2013) examine perception of the impor-
tance of red flags by internal and external auditors and economic crime investigators.
The study found that internal auditors pay more attention to red flags related to misap-
propriation of assets than to those related to fraud in financial statements. Investigators,
on the other hand, take the opposite point of view, but external auditors do not see
significant differences. Results of Indonesian researchers Y. Yusnaini et al. (2017) are
different. Based on experiments of 92 internal auditors using Anova’s one-way analysis
and independent sample t-test, the researchers concluded that internal auditors can
effectively detect all types of internal fraud, including asset misappropriation, without
distinction. T. T. H. Le and M. D. Tran (2018) examine the effect of internal control
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system on asset misappropriation in Vietnamese firms. Based on 279 questionnaires
of internal auditors, accountants and department managers, using regression analysis,
three components of internal control are identified that have the strongest impact on
misappropriation of assets: control environment, control activities, information and
communication.

Research results by Korean authors D.-B. Song et al. (2013) suggest that there is
a relationship between earning management and asset misappropriation, so, negative
accrual basis of accounting provides a clue to management misappropriation of assets.
The study by the USA researchers D. Kip Holderness Jr. et al. (2018) found a negative
correlation between recession and increased misappropriation of assets, as an opportu-
nity (incentive) plays a larger role than financial pressure. The research was conducted
in the form of an interactive simulation involving 324 business professionals in the role
of a manager or CFO, based on the theory of the triangle of fraud. Research results
demonstrate that asset misappropriation is less likely to be initiated during economic
recessions (when pressure is high but opportunity is low) than during economic expan-
sions (when opportunity is high but pressure is low). However, economic downturn leads
to an increase in the number of asset misappropriation reports as more emphasis is
placed on budgetary planning and internal control, increasing the likelihood of misap-
propriation. E. H. Nia and J. Said (2015) conducted a survey among employees of three
top banks in Iran, involving 191 respondents, to assess nine asset misappropriation
scenarios. Thus, bankers noted the most common types of misappropriation of assets:
using office internet services for personal purposes, applying for new checkbooks for
oneself or their close relatives without permission, and borrowing small money from
a bank for personal use.

The authors did not find any scientific studies to identify misappropriation of assets
in Latvia and Lithuania. Experts use specialised methods, such as, the Methodology for
determining the shortage of material assets and funds of the Forensic Science Centre of
the Ministry of Justice of the Republic of Lithuania (Lakis et al., 2001). In turn, standards
of the International Organization for Standardization (ISO) (2012, 2017) require manda-
tory validation of forensic methods, which is possible through international recognition
of methods in scientific environment.

This research topic is determined by incompleteness of theoretical achievements
in this field and relevance of the scientific basis of forensic approach for detecting asset
misappropriation.

The aim of the present study is to increase the knowledge of investigators in
forensic accounting in order to increase effectiveness of investigations in detecting
asset misappropriation. An additional goal of the study is international recognition
of the forensic accounting method for identifying asset shortage. To achieve the goal,
the following tasks have been set to examine typologies of asset misappropriation and
detection approaches, and offer an algorithm for determining asset shortage using
forensic accounting methods.
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The research methods include the generally accepted qualitative and quantitative
methods of economic science, analysis of international standards and scientific literature,
and graphical analysis.

Asset Misappropriation Typologies
and Accounting Features

According to the Association of Certified Fraud Examiners (ACFE), the occupa-
tional fraud is classified into three major categories: corruption, asset misappropriation,
and fraudulent statements. Each of these categories is divided into further sub-categories.
This complete classification of internal fraud is often referred to as the Fraud Tree. Asset
misappropriation is divided into three subcategories: skimming, larceny, and fraudulent
disbursements (ACFE, 2020; Kassem, 2014). Classification of asset misappropriation
typologies (fraud schemes) is demonstrated in Figure 1.

Detection of misappropriation of assets must be dependent on the fraudulent
schemes used to commit the crime. As observed in Figure 1, most fraudulent schemes
involve accounting records in which misappropriation of assets has not occurred as
a result of unconcealed larceny. Thus, in order to identify a fraudulent scheme, it is
necessary to know the specifics of asset accounting.

Based on the basic principles of accounting theory, assets are divided into long-
term investments and current assets. Long-term investments are assets that the company
intends to hold for more than a year, such as investment properties and technological
equipment. Current assets are for business use for up to one year, such as cash, inventory,
etc. The full list of asset types is specified in the Law on the Annual Financial Statements
and Consolidated Financial Statements (AFSCES;/) in Latvia (2015), and in the Law on
Financial Reporting by Undertakings (FRU| ;) Lithuania (2001). The main difference
between long-term investments and current assets is that the cost of a long-term invest-
ment, which is usually high, is gradually written off over the life of the asset rather than
in full immediately as is the case with current assets. Long-term investments are stated in
the balance sheet at residual value (excluding accumulated depreciation). There are other
features of asset accounting. The most important features of asset accounting and require-
ments accordance with International Accounting Standards (IAS) and International
Financial Reporting Standards (IFRS) are presented in Table 1.

Thus, the main laws governing accounting requirements are the law On Accounting
(1992) and AFSCES;,, (2015) in Latvia, and the Accounting Law (2001) and FRU, 1 (2001)
in Lithuania. Public sector accounting is regulated by a separate law on public sector
reporting.

Summarised requirements are provided in the mentioned laws, and more detailed
provisions are provided in International Accounting Standards. The most impor-
tant standards are 2 “Inventories”, 18 “Revenue”, 16 “Property, plant and equipment”,
17 “Leases”, 32 “Financial instruments: presentation”, 38 “Intangible assets”, etc.
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Asset misappropriation

Cash

Theft of cash on hand

Theft of cash receipts

Fraudulent
disbursements

Cash Larceny

Skimming

Expense
reimbursement

- Sales
- Receivables
- Refunds, etc.

- Fic

rei

Check and Payment
Tampering

» Mischaracterised
« Overstated

« Multiple

titious

mbursements

« Forged maker
» Endorsement
« Altered payee

« Authorised
maker

Inventory and other
assets

Misuse

Larceny

« Asset requisitions
and transfers

- False sales
and shipping

« Purchasing
and receiving

+ Unconcealed larceny

Billing

Register
Disbursement

Payroll

« Shell company

» Non-accomplice

- False voids
- False refunds

+ Ghost employee
- Falsified wages
« Commission

vendor

- Personal
purchases

Figure 1. Classification of asset misappropriation typologies (created by the authors based
on ACFE, 2020)
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Table 1. Features of asset accounting®

Type of asset Specific of accounting Standards, law

Long-term investments

Intangible Intangible investments are identifiable non-monetary asset without IAS No 38
investments physical substance and meet the following classification criteria: they can

be separated from the company and sold, transferred, licensed, leased or

exchanged under a contract or other right, and the company intends to

use them for more than a year and expects economic benefits from these

cases. Typical elements are goodwill, development costs, concessions,

patents, licenses, trademarks and similar.

Fixed assets Movable orimmovable tangible property used by the company for IAS No 16
business purposes for a longer period of one year. The initial amount IAS No 17 IAS
of fixed assets is determined by reference to its acquisition cost or No 40

production cost or, in special cases, its fair value. Fixed assets are
presented in the balance sheet at net value, except for land plots, for
which depreciation is not calculated.

The value of the asset in the balance sheet depends on the chosen
period of use.

A revaluation method may be used to measure fixed assets.

Leased assets are recognised in the balance sheet only if they are finance
leases.

Financial Any asset that is cash, a contractual right to receive cash or another IAS No 28
investments financial asset from another party, or an equity instrument issued

by another entity: participation in the capital and loans of related or

associated undertakings, own stocks and shares, etc.

They are measured using the cost or equity method and are not

permitted to be measured at fair value.

The value of the asset depends on the valuation method.

Current assets

Inventory Assets that are used by entity for generating revenues over one year IAS No 2
or over one operating cycle: raw materials and components, work in
progress, finished products and goods for sales.
When calculating the cost of inventories used production or the cost sold
inventories, which may be determined as a weighted average price or by
the first-in, first-out (FIFO) method.
The notes to the financial statements provide information on accounting
policies adopted for inventory accounting, including the methods of
application of accounting and valuation.

Debtors Debtors or accounts receivable is the balance of money due to a firm for ~ IAS No 18
goods or services delivered or used but not yet paid for by customers. IASNo 11
Accounts receivable are carried in the balance sheet at their net worth,
calculated by deducting provisions for doubtful debts from the carrying
amount of these receivables. The notes to the financial statements
provide information on the adopted accounting policy for provisions for
doubtful debts.

See the continuation of the table on the next page
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Continuation of Table 1

Type of asset Specific of accounting Standards, law
Financial Short-term financial investments are participation in capital and IAS No 32
instruments  securities, derivative financial instruments, etc. IAS No 39

The value of transferable securities included in short-term financial IFRS No 7

investments can be determined as a weighted average price or using
the FIFO method.
Cash Money in a bank account and cash at the balance sheet date. IAS No 21
The foreign currency in the balance sheet is translated into euros at
the exchange rate set on the balance sheet date (end-of-day).

* Created by the authors based on AFSCES;; FRU; 1

Detection Approaches

Fraud Triangle

Fraud is usually hidden, but can be detected using the concept of the fraud tri-
angle, which is recommended for auditors (ISA, 2009). The fraud triangle is a model for
explaining factors that cause someone to commit occupational fraud. The term “fraud
triangle” was developed decades after D. Cressy’s pioneering work with criminals by
J. Wells, an agent of the Federal Bureau of Investigation, who founded the Association
of Certified Fraud Examiners (Morales et al., 2014).

MOTIVATION

O iy

OPPORTUNITY RATIONALIZATION

Figure 2. The Fraud Triangle (ACFE, 2021)
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The fraud triangle consists of three components which, together, lead to fraudulent
behavior (ACFE, 2021; ISA, 2009):

1. Perceived unshareable financial need (an incentive or pressure to commit fraud).

2. Perceived opportunity (a perceived opportunity to commit fraud).

3. Rationalisation (an ability to rationalise the fraudulent action).

According to the study conducted by Liodorova and Ievitis (2019), the main com-
ponents of the fraud triangle can be described as follows:

« motive or pressure is primarily the financial need or greed of a potential crim-
inal. The non-financial motivation is the desire to “put up with” the employer’s
violations;

« opportunity or favourable conditions that allow a person to commit an illegal
activity. The authors believe that the main reason for misappropriation of assets
is lack of internal control of the company and complex organisational struc-
ture of it;

« rationalisation of crime is a rational explanation for action according to their
own personal code of ethics. For example, “I deserve this money”, “I'll just
borrow, and then I'll return everything”, because “the victim deserved it” or
because “I was mistreated”, etc.

Thus, a crime is committed in the presence of all three components.

Red Flags

Distortions in financial statements and accounting records resulting from misap-
propriation of assets are important to accounting experts. Fraudulent financial statements
involve intentional misstatement or omissions of financial statements to mislead users
of the financial statements. Fraudulent financial reporting involve (ISA, 2009):

« manipulation, falsification or change in accounting records or supporting
documents;

o misrepresentation or intentionally omitting events, transactions or important
information;

o intentional misapplication of accounting principles;

« recording fictitious journal entries without supporting documents;

» payment for services or goods not received on the basis of fictitious invoices;

« use of company funds for personal use, etc.

Some undesirable signs of employee behavior or company accounting records
are a dangerous signal to accounting experts, drawing their attention and pointing to
an issue that needs to be addressed. These signs are often called red flags — factors that
can indicate fraud.

A list of possible red flags indicating asset misappropriation have been provided
in Table 2.

The authors note that these red flags should be viewed in connection with
each other.
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Table 2. Examples of red flags for asset misappropriation*

Personal behaviour

Activities

Anomalies in accounting

Living beyond means

Anonymous emails, calls

Warehouse accounting at cost is
not performed

Unusually close relationship with
partners

Emails are sent at unusual times

More items issued than received

Reluctance to share
responsibilities

Obviously inappropriate
signatures

Abnormally large balances of
goods / debtors

Unusual, irrational behaviour

Transactions started without
confirmation

Receivables are not confirmed
by debtors themselves

Financial difficulties

Re-grading of goods

Purchased fixed assets are soon
written off or sold

Complaints about remuneration

llliquid balances of goods

Deviations from business
indicators

Excessive involvement in
accounting policies or concern
about these issues

Significant related party
transactions that are not
a normal business activity

Assets are valued on the basis of
estimates related to subjective
judgments

Low morale, inappropriate
values or ethical standards

Use of business intermediaries
without clear justification

Last minute adjustments that
have a significant effect on
financial results

There is no difference between
personal and business
transactions

Inventory is not carried out or is
carried out formally

Inadequate operating expenses
for prepayments with employees
(business trips, etc.)

Repeated attempts to justify
improper accounting and errors

Canceled checks missing

Frequent changes in accounting
estimates unrelated to changed
circumstances

* Created by the authors based on the authors’ experience and (ISA, 2009; CIMBA, 2008).

Algorithm for Determining Asset Shortage

In the previous study (Liodorova and Shneidere, 2020), the authors developed
an International Conceptual Model of Forensic Accounting, which includes the main
stages of examination: acceptance, planning, findings, conclusion and reporting. In
Table 3, the authors present algorithm for determining the shortage or surplus of assets
used in the accounting examination, based on checkpoints and mandatory verification

procedures.

This algorithm for determining the shortage of assets can be used not only by
forensic accountants, but also by auditors and investigators, as well as for internal needs
of the company in detecting misappropriation of assets.
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Conclusion

The study clearly shows that in international practice, there is a discussion among
scientists about the most effective methods for detecting misappropriation of assets.
According to the Association of Certified Fraud Examiners (ACFE), asset misappropria-
tion is divided into three sub categories: skimming, larceny, and fraudulent disburse-
ments. In order to identify a fraudulent scheme, it is necessary to know specifics of asset
accounting. Auditors and investigators use different approaches to detecting fraud. Several
studies show that it is useful to use forensic accounting methods to detect misappro-
priation of assets, such as red flags and the Fraud Triangle. The Fraud Triangle explains
factors that lead someone to commit occupational fraud: motivation, opportunity, and
rationalisation. It is based on years of experience of American investigators in detecting
fraud. Red flags are the dangerous signal of employee behaviour or company accounting
records that could indicate fraud. Auditing uses red flags to detect fraud, some of which
are described in the International Standard on Auditing (ISA) No 240.

Based on analysis of international practice and scientific literature, the authors of
the study compiled a list of red flags on misappropriation of assets and developed an algo-
rithm for determining asset shortage or surplus using forensic accounting methods.
The research results can be applied in practice not only by forensic accountants and
auditors, but also by investigators, as well as for a company’s internal needs in detecting
misappropriation of assets. Correct determination of the shortage or surplus of the assets
and its amount is also necessary in investigation of other economic crimes: bankruptcy
fraud, corruption, money laundering, tax evasion, etc. Standards of the International
Organization for Standardization (ISO) require mandatory validation of forensic methods,
which is possible through international recognition of methods in scientific environment.
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Abstract

The authors of the article conducted a comparative study to determine the inci-
dence frequency of various papillary patterns in men and women. In the framework of
this study, the authors collected and performed analysis on data published in the subject
literature. Comparative analysis was performed to check for potential similarities and
differences in papillary patterns, types, and groups in men and women, using data on
the patterns in both hands. This article presents the results of the study.

Keywords: arch ridge pattern, comparative analysis, left hand, loop ridge pattern,
men, right hand, whorl ridge pattern, women.

Introduction

Forensic literature defines shapes formed by papillary ridges and allows to identify
various papillary ridge patterns. The papillary ridges are classified by type as arch, loop
and whorl ridge patterns.
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These types of papillary ridges are further classified into individual forms and
groups. Based on the construction of papillary ridges, it is also possible to classify papil-
lary patterns. Papillary patterns are classified as simple, complex, false, rare, and aberrant
ridges according to their structure (Ogle, Plotkin, 2017).

In forensics, a system of general and special features is applied in identification
and analysis of fingerprint ridges. Structure-wise,the simplest ridge pattern is the arch,
which occurs in about 5% of human fingerprints. Loop ridge patterns form about 65 %
and whorl ridge patterns about 30 % of total ridge patterns found on human fingers
(Lindmae, 1976).

This knowledge prompted the authors of this article to conduct a study to deter-
mine the presence of common features and different classifications in male and female
fingertips. The study included fifty-seven men and thirty-one women, and the gender
of five individuals remained unknown. Since fingerprints of unidentified persons were
nevertheless suitable for analysis, dactyloscopic maps of ninety-three persons were
examined in the first part of the study. The second and third parts of the study analysed
dactyloscopic cards of fifty-seven men and thirty-one women; the fingerprints were made
on formal cards, using black ink. The study focused on the following:

1) determination of distribution of papillary patterns on the fingers and comparing

it with the results published in the literature;

2) identification of possible differences and similarities in papillary ridge patterns

on the fingertips of women and men;

3) results of comparison of papillary ridge patterns on the fingers of the right and

left hand in both women and men;

4) determination of distribution of papillary ridge patterns on the left hand fingers

in both women and men.

In the framework of this study, no attention was paid to specific characteristics that
distinguish papillary ridges; instead, the authors sought to check connections between
types and groups of papillary ridges.

In order to determine the suitability of a fingerprint for identification, a qualitative
and quantitative assessment of identification features and their set should be provided
(Averjanova, Statkus, 2011). It should be borne in mind that structural details of papillary
ridges, as well as their general properties, are not uniform.

The authors of this article also focused on treatment of common issues of statistical
dactyloscopy by various authors, such as A. J. Paliashvili (Krilov, 1961), I. I. Prorokov
(Prorokov,1980), V. A. Andrianova (Edzubov, 1999), V. E. Kornouhov (Kornouhov, 1982),
J. W. Osterburg and R. H. Ward (Osterburg, Ward, 2010), H. M. Daluz (Daluz, 2014),
J. A. Eterno and C. Roberson (Eterno, Roberson, 2015), I. V. Kantor (Kantor, 2003),
Melcon S. Lapina (Lapina, 1996), M. Reinhardt (Reinhardt, 2016), N. P. Mailis (Mailis, 2008)
and U.S. Department of Justice (U.S. Department of Justice, 2014).
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The study by A. J. Paliashvili dates back to the 1960s. He discussed the materials
of the study in his presentation at a conference on forensic issues held in Leningrad
on 28 June-2 July, 1960. A similar study was carried out by L. I. Prorokov in the 1980s.
Comparison of the general characteristics of the papillary ridge patterns presented by
the authors of this article in 2021 and those presented in earlier decades shows the impor-
tance of statistical dactyloscopy in the field of expertise, its constancy and, looking ahead,
the evolution towards digitisation. In the current article, the authors do not delve into
specific traits discussed by A. J. Paliasvili within the framework of his study, and focus
on general traits instead.

The authors of this article used the first section of the table provided in the prac-
tical material Dactyloscopy and Dactyloscopic Expertise (Anishchenko, 2013) which cov-
ered the groups and types of papillary ridge patterns. The authors of the article divided
the table into three types according to types of papillary ridges and analysed the data
presented there comparing it with the data collected by them.

Course of the Research

Determination of distribution of the pattern of papillary ridges on the fingers and
comparing it with the results published in the literature

As noted in the introduction, the incidence of whorl ridge pattern according to
the literature is about 30 %. Of the ninety-three people in the study (out of 930 fingerprints
taken), whorl ridges were recorded on 276 fingers.

Table 1. Whorl Ridge Pattern Frequency

Occurrence frequency of feature, %

A. J.Paliashvili, I.I. Prorokov, A. Lall,

50 people 1000 people 93 people

Feature (500 prints) (10 000 prints) (930 prints)
Whorl ridge patterns of nail phalanges of fingers 25.60 30.00 29.67

1 Plain-circle — 93.60 61.21/6.15
2 Oval 9.00 16.50 21.01
3 Spiral 16.60 71.00 19.20
4 Loop-spiral — — 14.85
5 Complex-loops-spirals — 3.80 15.94
6 Loops-bifurcated loop-coils — 2.60 13.04
7 Loops-one-way ending loop-coils — — 217
8 Loop-snail — — 0.36

9 Curved loop — 8.50 —

10 False-incomplete — 4.00 6.52
11,12 Rare whorl patterns — — 0.72
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If we look at the table where the appearance of whorl ridge pattern was studied in
groups of fifty, 1000 and ninety-three people, it can be concluded that what was reported
in the literature also corresponds to what has been found in practice. Although the inci-
dence of whorl ridge pattern is less than 30 % (25.6 %) for the 500 fingerprints left by fifty
people, it can be claimed that in 1000 people and 10,000 prints and ninety-three people
and 930 prints the incidence is 30 %.

In the explanation in Table 1, the simple ridge pattern includes a circle, an oval,
a spiral and also a loop spiral. The A. . Paliashvili study does not specify how many
participants had simple ridge patterns in the form of a circle.

The I. I. Prorokov (Prorokov, 1980) study does not provide the percentage of simple
circle-type ridge patterns; however, proportionally speaking, it is 6.1 % of all simple ridge
patterns. In his study, 93.6 % of the studied patterns consisted of simple ridge patterns, i.e.
circle, oval, spiral and loop-spiral ridge patterns. Of the fingerprints of ninety-three people
studied by the authors of the article, 61.21 % had simple ridge patterns and 6.15 % of these
were circular in shape. Thus, in the case of both 10,000 prints and ninety-three prints,
the percentage of circular ridges was 6.1-6.15 %, i.e. the same. The most common simple
pattern in the current study of 930 fingerprints was the oval pattern, which constituted
for 21.01 % of all patterns. In the Prokorov study, the corresponding number was 16.5 %
and for A. J. Paliashvili it was 9 %. Spiral pattern frequency in the L. I. Prorokov study was
7.1%, in the A.]. Paliashvili study 16.6 % and in the current study 19.2 %. Loop-spiral type
whorl ridge pattern was only recorded in the current study (14.85 %) and other studies
do not appear to have measured its frequency.

The complex ridge block provided in the table is divided as follows: loop-spirals,
bifurcated loop-coil, one-way ending loop coil, snail-loop and curved loop.

A.7J. Paliashvili’s study does not address these ridge pattern types. It records loop-
spirals as 3.8 % of the total, whereas the authors of the article found the corresponding
pattern frequency to be 15.95%. According to the A. ]. Paliashvili study, the frequency of
bifurcated loop-coil is 2.6 % and in the current study, the corresponding frequency was
13.04%. The frequency of the one-way ending loop-coil and the snail-loop ridge pattern
was not recorded in the A. J. Paliashvili study. According to the authors of this article,
the frequency of these patterns is correspondingly 2.17 % and 0.36 %. A. J. Paliashvili
records the frequency of snail-loop ridge in total of 8.5 % fingerprints. The authors of this
article did not record snail-loop ridge type in the participants of this study.

False-Incomplete whorl ridge patterns and rare whorl ridge patterns were not
covered in the A. J. Paliashvili study. In the studies conducted by I. I. Prorokov and
the authors of the article, false or incomplete whorl ridge patterns occurred in 4% and
6.25 % of the fingerprints, respectively. Rare whorl ridge patterns occurred in 0.72 % of
the study participants.

The incidence of the arch ridge pattern is considered to be 5%. Based on Table 2,
it can be noted that the results of 7.4 % per 50 people studied by A. J. Paliashvili and 7%
per 1000 people studied by I. I. Prorokov show the incidence of the arch ridge pattern,
which corresponds closely to the data presented in the literature.
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Table 2. Arch Ridge Pattern Frequency

Frequency of the feature, %

A. J.Paliashvili, I.1. Prorokov, A. Lall,

50 people 1000 people 93 people

Feature (500 prints) (10000 prints) (930 prints)
Arch ridge patterns of nail phalanges of fingers 7.40 7.00 13.01
1 Plain-plain arch pattern 5.40 — 22.31
2 Complex-tented arch pattern 2.00 — 8.26
3 Arch pattern with undefined core structure — — 5.78
4,5 False-false loop arch patterns — — 56.19
6,7 False-false whorl arch patterns — — 7.43

8 Rare patterns - rare pattern related to arch pattern — — —

9 Abnormal - abnormal pattern — — —

The current study concluded that 13.01 % of ninety-three participants had arch
ridge patterns on their fingertips; this is almost two times more than the 5% suggested
in the literature. However, it should also be noted that the data provided by I. I. Prorokov
is limited to general arch ridge pattern percentage.

Similarly to how the whorl ridge pattern is classified according to the structure
of papillary patterns, the arch ridge pattern is also divided into several groups: simple
or regular; complex, which includes ridge pattern with an undefined centre; false arche
patterns, which include false loop arch pattern and false whorl arch pattern. The grouping
also includes rare arch patterns and anomalous ridges. Since the present study did
not include any participants with the following two groups and A. J. Paliashvili and
L. I. Prorokov did not record such groups, these lines were removed from the table.

The simple or regular arch ridge pattern occurred in 5.4 % out of fifty people and
22.31 % out of ninety-three people. Complex or pyramid/tented patterns occurred in 2 %
of fifty people and in 22.31 % of ninety-three people.

The ninety-three-person study carried out by the authors of this article demon-
strated that the incidence of the ridge pattern with an undefined core was 5.78 %; false
arch ridge pattern, which also includes false loop arch ridge pattern, occurred in 56.19 %
of the cases and false whorl arch pattern in 7.43 % of the cases.

A.J. Paliashvili and L. I. Prorokov’s studies did not record ridge patterns with an unde-
fined core, which includes false loop arch pattern and false whorl arch pattern.

According to the literature, the loop ridge pattern occurs in 65 % of all prints.
In Table 3, the papillary patterns are classified according to their structure as a simple
loop, a curved loop, a half loop, and a closed loop. The complex pattern group includes
parallel and reverse loops.
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Table 3. Loop Ridge Pattern Frequency

Occurrence frequency of feature, %

A. ). Paliashvili, I.I. Prorokov, A. Lall,
50 people 1000 people 93 people
Feature (500 prints) (10 000 prints) (930 prints)
Loop ridge patterns of nail phalanges of fingers 67.00 63.00 57.31
1 Simple - simple / plain loop — 95.00 83.86
2 Curved loop — Units 1.13
3 Half loop — 2.00-2.50 413
4 Closed loop 4.00 — 413
5 Complex - parallel loops — — —
6 Complex - reverse loops 0.20 — —
7,8 False - false whorl loop patterns — — 6.75
9 Rare pattern - rare patterns related to loop — — —

patterns

The false pattern group consists of false whorl loop ridge patterns, and the rare
pattern group includes ridges that are rarely found and which belong under the loop
ridge type.

Studying the data presented in Table 3, it can be stated that 67 % prints out of 500
and 63 % out of 10,000 had loop ridge patterns, which quite closely follows the data pro-
vided in the literature. The study of 930 prints shows a small difference, since only 57.31 %
of participants had loop ridge patterns. Compared to the literature, the difference is 7.7 %.

A.]. Paliashvili has not recorded any information on the simple or the regular
loop ridge pattern. In the I. I. Prorokov study the incidence of the simple pattern is
95 % per 10,000 prints and in the study conducted by the authors of this article it is
83.86 % per ninety-three people. A. J. Paliashvili’s study does not include any data on
the curved and half loop ridge pattern. Since the proportion of the curved ridge pat-
tern in the studied prints was quite low, L. I. Prorokov has listed only a few values in his
table, and the authors of this article found the corresponding incidence to be 1.13 % of
the data collected. In the study of 10,000 prints, I. I. Prorokov found that the half loop
occurred in 2.0-2.5% of the cases, whereas the authors of this article found the cor-
responding value to be 4.13 %.

L. I. Prorokov has not provided any data on the closed ridge pattern, while the records
of A.]. Paliashvili, for 500 prints and the authors of the article for 930 prints show 4%
and 4.13 %, respectively. As for the parallel loops, which belong in the complex ridge
pattern group, none of the people in the study appeared to have any. As for the reverse
loops which belong to the same group, A. J. Paliashvili noted that these occurred in
0.2% in their recorded cases. I. I. Prorokov and the authors of this article did not identify
reverse loop ridges in any of the collected fingerprints. False whorl loop ridge pattern of
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the false group was recorded in 6.75 % cases in total of 930 prints. In the data collected
by A.J. Paliashvili and I. I. Prorokov, false whorl loop ridge pattern does not occur. In this
study, no rare loop ridge patterns were found.

Identification of potential similarities and
differences in papillary ridge patterns in
the fingerprints of men and women

The study included ninety-three people, fifty-seven men and thirty-one women,
and five participants could not be identified, thus the gender-based papillary pattern
comparison was carried out on eighty-eight people. The fingertips were analysed using
the same ridge classification system as in previous tables.

Out of 310 fingerprints belonging to women, the arch ridge pattern was found
in fifty fingerprints, i.e. 16.12%. The loop ridge pattern was found on 166 fingers,
which is 53.54 %, the whorl ridge pattern in ninety-four fingers, or 30.32 % of finger-
prints studied.

Examination of 570 male fingerprints showed that sixty-three fingers, or 11.05 %,
have an arch ridge pattern. The loop ridge pattern occurred on 330 fingers, which is
57.89 % of the studied prints. The whorl ridge pattern was observed in 177 fingers or
31.05% of male fingerprints.

Whorl Ridge Pattern. Of the fifty arch ridge patterns identified in women, fifteen
had simple or regular ridge patterns. A complex-tented pattern was detected in six prints,
four prints had an unidentified core, the false-false loop arch ridge was on twenty two
prints and a false-false whorl ridge pattern on three prints.

Of the sixty-three arch ridge patterns that appeared on male fingerprints, twelve
were simple or regular ridge patterns. The complex or pyramid/tented pattern was dis-
covered in four prints, undefined centre in three prints, false-false loop in thirty-eight
prints, and false-false whorl in twenty-six fingerprints. Rare arch ridge patterns and
anomalous ridges were not observed in either hands.

Loop Ridge Pattern. The loop ridge pattern was found in the fingerprints of 166
women. Of these, 137 prints had simple or regular ridge patterns. Simple ridges had
curved loops in two, half loop in four, and closed loop in ten fingerprints. False-false
whorl loop ridges were found in thirteen fingerprints.

330 male fingers had the loop ridge pattern. Of these, 277 fingerprints had simple
or regular ridge patterns. Simple ridges with curved loops were found in three, half loop
in eighteen, and closed loop in eleven fingerprints. False-false whorl loop ridge pattern
was found on twenty-one fingers. Neither complex ridges — parallel and reverse loop
ridges nor rare loop ridges were detected in any of the collected loop ridges.

Whorl Ridge Pattern. In the study, a whorl ridge pattern was found in ninety-four
female fingerprints. Of these, a simple or circular pattern was found in five, oval in thirty,
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spiral in seventeen, loop-spiral in eight fingerprints. Complex loop-spirals were found in
fourteen, bifurcated loop-coil in eleven, loop-coils with endings in the same direction in
three, and false-incomplete whorl ridge pattern in six fingerprints.

177 male fingerprints had a whorl ridge pattern. Of these, simple ridge was found
on twelve, oval on twenty-eight, spiral on thirty-six and loop spiral on thirty-three fingers.
Complex loop-spirals were found in thirty, bifurcated loop-coil in twenty two, loop-coil
with endings in the same direction in three and snail-loop coil in one fingerprint. False-
incomplete whorl ridge pattern was found in ten and rare whorl ridge in two cases. No
complex curved loop was found in any cases containing the whorl ridge pattern.

Results of comparison of papillary ridge patterns
on the right and left hands of men and women

Arch Ridge Pattern. Women who participated in the study had an arch ridge pat-
tern on the right hand in twenty and on the left hand in thirty cases. Percentually, this
means 12.90 % for the right and 19.35 % for the left hand, 32.25 % in total. The following
analysis covers arch ridge patterns that were found in the course of the study.

Female thumbs had two ridge patterns of which false loop arch pattern was on
five fingers and false whorl arch pattern on one finger. On index fingers, a simple ridge
pattern was found in six cases, pyramid/tented ridge pattern in three, ridge pattern
with an undefined core in one case, false loop arch was found on seven fingers and false
whorl arch ridge pattern on one finger. On middle fingers, a simple ridge pattern was
found in six cases, pyramid/tented ridge pattern and a ridge pattern with an undefined
core in two cases, and false loop arch pattern was found in three cases. Ring fingers
had a simple, pyramid/tented, undefined core and false whorl arch pattern in one case.
False loop arch ridge pattern was found on four fingers. On little fingers, there were no
instances of pyramid/tented, undefined core and false whorl arch ridge detected. Rare
arch ridge patterns and anomalous ridges were not detected on any of the collected
fingerprints.

Of male study participants, twenty-six had arch ridge patterns on the right hand
and thirty-seven on the left hand, i.e. 9.12% for the right and 12.98 % for the left hand;
22.10% in total.

Following analysis covers arch ridge patterns found in fingerprints of male
participants.

Male thumbs had two ridge patterns, of which false-false loop arch ridge pattern
occurred in two cases and the ridge pattern with an undefined core in one case.

On index fingers, simple ridge pattern was found in eight cases, pyramid/tented
ridge pattern in three, ridge pattern with an undefined core in one case, false-false loop
arch was found on four fingers and false-false whorl arch ridge pattern on one finger.
On middle fingers, a simple ridge pattern was found in two cases, pyramid/tented ridge
pattern and ridge pattern with an undefined core in one case and false-false loop arch
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pattern was found in three, and false-false whorl ridge pattern in two cases. Ring fingers,
however, had a simple ridge pattern in one case, false loop arch in five and false whorl
ridge pattern in two cases. On little fingers, a simple ridge pattern was found in one case,
false loop arch in nine and false false whorl ridge pattern in one case.

Similarly to women, rare arch ridge patterns and anomalous ridges were not
detected on any of the fingerprints collected from men.

Loop Ridge Pattern. Female fingerprints were found to have a loop pattern on
the right hand in sixty-five cases and on the left hand in eighty-six cases, which means that
the figure is 51.61 % for the right hand and 55.48 % for the left hand, for a total of 107.09 %
of both hands. This indicates that the loops are far more common than the arches.

Female thumbs had a simple ridge pattern in twenty-seven cases and false whorl
loop pattern in two cases. Index fingers had a simple ridge pattern in twenty-two cases,
making this the most common pattern, whereas curved and false whorl loop pattern
occurred twice in both cases, half and closed loop pattern in one case. Middle fingers had
a simple ridge pattern in thirty-one cases, closed loop ridge was found in one and false
whorl loop ridge patterns in three instances. Ring fingers had simple ridges in fourteen
instances, half loop pattern in one, closed loop pattern in seven and false whorl loop
pattern in four instances. Little fingers had most commonly the simple loop pattern
(forty-three instances), whereas half loop ridge was found in two, closed loop in one and
false whorl loop ridge in two instances. Neither complex ridges with parallel and reverse
loops nor rare loops were detected in loop pattern analysis.

In men, the loop pattern was found on the right hand in 157 cases and on the left
hand in 173 cases, making the value 55.08 % for the right and 60.70 % for the left hand,
with 115.78 % in total. This indicates that the loop pattern is also several times more
common for men than the arch pattern.

Male thumbs were found to have the simple ridge-regular loop fifty-nine times,
curved loop in two, and half loop in one case. Index fingers had regular loop ridge forty-
four times, curved loop one time, half loop five times, and closed loop four times. Middle
fingers had the regular loop sixty-four times, half loop two times, and false-false whorl loop
pattern four times. Ring fingers had a regular loop forty times, half loop five times, and
closed loop five times. Little fingers had a regular loop seventy times, half loop five times,
closed loop two times, and false-false whorl loop pattern four times. Neither complex
ridges with parallel and reverse loops nor rare loop ridges were detected on either hands.

Whorl Ridge Pattern. Women were found to have the whorl ridge pattern on
the right hand in fifty-five instances and on the left hand in thirty-nine instances,
meaning that the frequency value for the right hand is 35.48 %, for the left hand 25.16 %
and in total — 60.64 %. It may be claimed that the whorl ridge pattern is more common
than the arch pattern, but also twice as uncommon as the loop pattern.

Female thumbs most frequently had the simple type of the whorl ridge pattern;
the circle pattern was found in one case, oval ridge in four cases, spiral ridge and loop spiral
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in two cases, complex spiral loop in nine cases, bifurcated loop coil in nine cases, one-way
ending loop-coil in one case, and false incomplete whorl ridge pattern in one case. No snail
loop, curved loop or rare loop patterns were found on any of the thumb prints.

On index fingers, a simple pattern, i.e. circle, was found in two instances, oval in
five instances, spiral in six instances, complex loop spiral in two instances, and bifurcated
loop-coil and one-way ending loop-coil were each found in one instance. No loop-spiral,
snail-loop, curved loop ridge patterns, false-incomplete whorl ridge and rare whorl ridge
were found on index fingers. In middle fingers, oval ridge was found five times, spiral
once, complex loop-spirals twice, bifurcated loop-coils twice, one-way ending loop-coils
once and a false incomplete whorl ridge pattern was found three times. However, middle
fingers did not have any instances of simple circular, oval, loop-spiral, snail-spiral, curved
loop and rare whorl ridge patterns. Nevertheless, ring fingers were found to have a simple
circular pattern in two cases, oval in fourteen cases, spiral in six cases, loop-spiral in four
cases, and false incomplete whorl pattern in two cases. The little finger had oval, spiral
and loop spiral ridges in two cases and complex spiral loop in one case. No circular simple
ridge, one-way ending loop-coil, snail-loop, curved loop, false incomplete whorl ridge and
rare whorl ridges were found on little fingers.

Men had the whorl ridge pattern on the right hand in 102 and on the left hand in
seventy-five instances, making it 35.78 % for the right hand and 26.31 % for the left hand,
and 62.09 % in total. It can be stated that the whorl ridge pattern is more common than
the arch pattern, yet nearly twice as rare as the loop pattern.

Male thumbs had the simple circular ridge in three cases, oval in two cases, spiral
in six cases, and loop-spiral in seven cases. Complex ridge loop spirals were found in
thirteen cases, bifurcated loop-coil in fifteen cases, one-way ending loop-coils in one case,
and false incomplete whorl ridge pattern in two cases. On index fingers, a simple circular
ridge was found in three cases, oval in seven cases, spiral in four cases, and loop-spiral
in eight cases. Complex loop-spirals were found in six cases, one-way ending loop-coils
in one case, snail loop in one case, and false incomplete whorl ridge pattern in one case.
Middle fingers were found to have the simple circular ridge in three cases, oval in two
cases, spiral in seven cases, and loop-spiral in six cases. Complex ridge loop spirals were
found in five cases, bifurcated loop-coils in two cases, false incomplete whorl ridge in
one case, and rare whorl ridge patterns in two cases. Ring fingers were found to have
the simple circular ridge in three cases, oval in fifteen cases, spiral in thirteen cases, and
loop-spiral in nine cases. Complex loop spirals and false incomplete whorl ridge patterns
were found in one case. Little fingers had the simple circular ridge in one case, oval in two
cases, spiral in six cases, and loop spiral in three cases. Complex loop spirals were found
in one case, bifurcated loop coil in two cases, one-way ending loop-coil in one case, and
false incomplete whorl ridge pattern in five cases.

Complex ridge — snail loop and curved loop ride were not found in any left hand
prints taken from the male participants. No curved loop ridges were found on the right
hand prints.
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Determination of distribution of papillary
ridge patterns in male and female right
and male and female left hand

The ten-finger dactyloscopic record system has been designed to identify indi-
viduals by using all of their ten fingers. In order to keep the dactyloscopic record and
systematisation of ten fingers according to set principles and to simplify the work, the dac-
tyloscopic cards have been numbered in a way that allows to record the fingers of the right
(1-5) and left (6-10) in set order. The fingers are numbered in the table in accordance
with this system.

Of the total of 880 prints (eighty-eight men and women), the arched ridge pat-
tern was found on the right hand in forty-six cases and on the left hand in sixty-seven
cases, making 5.23 % for the right hand, 7.61 % for the left hand and 12.84% in total for
both hands.

As for the frequency of the arch ridge pattern on the right hand for men and women
and the left hand of men and women, it must be noted that false-false looped arch ridges
have been detected as the most common. This pattern type occurs on all fingers of both
hands. Although the frequency varies, depending on the finger, it is most common on
index fingers, middle fingers and little fingers. Simple or regular and complex — pyramid/
tented arch ridge was missing on both left and right thumbs for both men and women.
Simple — regular arch ridge was found on all other fingers to a lesser degree. The patterns
with an undefined core and false whorl ridge pattern were also found to a lesser degree.

Since no rare arched ridge patterns were found on any of the participants, this line
was not represented in Table 4 (line 9).

According to Table 5, the loop pattern was found in 237 right hand prints and 259
left hand prints of eighty-eight male and female participants (880 prints in total), which
means that the incidence frequency of the loop pattern for the right hand is 26.93 % and for
the left hand 29.43 % , which in turn yields a total of 56.36 % for both hands. The right hand
most commonly had the simple loop pattern, as also evident from the Table. Thumbs,
index and middle fingers had a similar loop pattern distribution frequency, ranging from
two to six. On the ring and little fingers, the distribution frequency was greater, ranging
from thirteen to fourteen. Simple ridge-curved loop was found on two fingers — twice on
the thumb and the index finger of the left hand and once on the index finger of the right
hand. The curved loop was not detected on the middle, ring and little fingers of either
hands. No simple ridge — half loop and closed loop was found on the middle finger of
the left hand. On other right and left hand fingers, the above listed types were detected
to a lesser degree.

Since none of the participants had any instances of complex, and rare loop ridge
patterns, these lines were not represented in Table 5 (lines 5, 6 and 9).
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Table 4. Arched Ridge Pattern Divided Men / Women Right Hand and

Men /Women Left Hand
Ridge name / pattern Right and left hands

Data of 88 male and female Index Middle Ring Little

study participants Thumb finger finger finger finger
Arch loop R-46 L-67 1 6 2 7 3 8 4 9 5 10
1 Simple - regular —_- - 5 9 2 6 1 1 1 2
2 Complex — pyramid / tented - — 2 4 1 2 — 1 —- -
3 Undefined core 1 - = 2 1 2| = 1 -
4,5 False-false looped arch ridge 2 5 8 8 6 10 5 8 5
6,7 False-false whorl ridge pattern — 1 — 2 1 1 — 1 —

Table 5. Looped Ridge Pattern Divided Men / Women Right Hand and
Men/Women Left Hand
Ridge name / pattern Right and left hands

Data of 88 male and female Index Middle Ring Little

study participants Thumb finger finger finger finger
Loop pattern  R-237 L-259 1 6 2 7 3 8 4 9 5 10
1 Simple - simple / regular loop 40 46 |34 32 |50 45 |20 34 |50 63
2 Curved loop — 2 1 2 —_ == == =

3 Half loop — 4 2 2 — |1 5 3 4
4 Closed loop — 2 3 1 — 9 3 3 —

7,8 False-false whorl loop pattern — 2 3 1 4 3 8 3 3

Data of Table 6 indicate that the whorl pattern was found in 157 right hand prints
and 114 left hand prints of eighty-eight male and female participants (880 prints in total),
which means that the frequency of the whorl ridge pattern for the right hand is 17.84 %
and for the left hand 12.95 %, which in turn yields a total of 30.79 % for both hands.

It is interesting to note that nearly all whorl ridge pattern types have been repre-
sented on both hands of both genders. Most commonly indicated patterns are simple
ridges — oval which occurs twenty-two times and spiral which occurs eleven times on
the ring finger of the right hand. Complex type — loop-coil with a one-way ending was
recorded eleven times on thumbs. The least common complex ridge was snail-loop,
which was recorded once on the index finger of the right hand. Rare whorl ridge was
found on the middle fingers of both hands, once per hand. Simple ridges — circle, oval,
spiral, loop-spiral were found on all fingers. Complex ridges — loop-spirals were most
commonly found on thumbs and index fingers (10/12 and 5/7); on other fingers the fre-
quency was lower.

Since none of the participants had any instances of complex curved ridge patterns,
this line was not represented in Table 6 (line 9).
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Table 6. Whorl Ridge Pattern Divided Men/ Women Right Hand and

Men/Women Left Hand
Ridge name / pattern Right and left hands
Data of 88 male and female Index Middle Ring Little

study participants Thumb finger finger finger finger
Whorl ridge pattern R-157 L-114 1 6 2 7 3 8 4 9 5 10
1 Simple - circle 3 1 4 1 3 — 3 1 1 —
2 Oval 4 2 7 5 4 3122 7 3 1
3 Spiral 6 2 4 6 7 1 11 8 4 4
4 Loop-spiral 7 2 5 3 2 6 6 7 3 2
5 Complex-loops-spirals 0 12| 5 7 2 5 1 1 1
6 Bifurcated loop-coils m 11| — 1 1 3] — 3 2 1
7 One-way ending loop-coils 2 — 1 1 — 1 —- = = =
8 Snail-loop —_ - 1 —_ - = = =] = =
10 False - incomplete whorl ridge pattern | 3 — | 1 — | 2 2 1 2 5 —
11 Rare whorl ridge patterns - = = = 1 - - = =

Conclusions

The authors studied the distribution of papillary ridge patterns on fingertips of
the participants and compared the results with the results published in the literature.

It was found that the results published in the literature, which reflect the incidence
frequency of the whorl ridge pattern on fingertips of fifty, 1000 and ninety-three people,
coincide with the results of the present study. Although in the study with fifty people
and 500 fingerprints the incidence frequency of the whorl ridge pattern is below 30 %
(25.6 %), by looking at 1000 people and 10,000 prints and ninety-three people and 930
prints, it can be maintained that it constitutes for 30 % of found patterns. It is therefore
possible to claim that the results obtained by the authors of this article and the results
published in the literature are quite similar.

In case of the arch pattern, there was a notable difference between the data col-
lected by the authors of this article and that provided in the literature; the difference is
approximately 6 %.

In the case of loop patterns, the number of ridge patterns listed by A. J. Paliashvili
is lower than the values found in the studies of I. I. Prorokov and A. Lall. It is nevertheless
possible to say that in general the values are not significantly different.

Since the studies of A. J. Paliashvili and I. I. Prorokov did not divide the participants
by gender, the further study was carried out by the authors of this article on the basis
of data collected by A. Lall. The authors sought an answer to possible differences and
coincidences in papillary patterns on fingerprints of men and women.

Arch ridge pattern was found in fifty fingerprints taken from 310 women who par-
ticipated in the study, constituting 16.12 % of the total. The same ridge pattern was found
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in sixty-three fingerprints taken from 570 male participants, which in turn constitutes
for 11.05 % of the total. Loop ridge pattern was found in the 166 fingerprints taken from
women, constituting 53.54 % of the total. The same ridge pattern was found in 330 fin-
gerprints taken from men, which in turn constitutes for 57.89 % of the total. Whorl ridge
pattern was found in ninety-four fingerprints taken from women, constituting 30.32 % of
the total. The same ridge pattern was found in 177 fingerprints taken from men, which
in turn constitutes for 31.05 % of the total. Thus, it can be claimed that the percentages
for all three ridge pattern types are very close for both genders, despite the fact that
thirty-one women and fifty-seven men participated in the study.

By comparing papillary ridge patterns on the right and left hands of both men and
women, it was noted that both genders have a lower incidence of arched ridge patterns on
both hands. For women, arch ridge pattern occurred on the right in 12.90 % of the cases
and on the left hand in 19.35% of the cases, which adds up to 32.25% for both hands.
For men, these values were 9.12% for the right and 12.98 % for the left hand; 22.10% in
total. A commonality for the left hand in men and the right hand in women was that
the rare arch ridge and anomalous ridges were not found. On the right hands of women,
no ridges with an undefined core were found, whereas such a ridge was found on the right
hands of men in two instances.

For women, loop ridge pattern occurred on the right in 51.61 % of the cases and
on the left hand in 55.48 % of the cases, which adds up to 107.09 % for both hands. For
men these values were 55.08 % for the right and 60.70 % for the left hand; 115.78 % in
total. The loop ridge pattern occurence is several times more frequent in both male and
female fingerprints than the arch ridge pattern. It was also noted that neither complex
loops with parallel and reverse loops nor rare loop ridge were found on any of the hands
of both male and female study participants.

For whorl ridge pattern, it must be noted that it was found on the right hand in
35.48 % and on the left hand in 25.16 % for female participants, yielding a total of 60.64 %.
For men whorl ridge pattern was found on the right hand in 35.78 % and on the left in
26.31 % of the cases, making a total of 62.09 %.

It can be stated that the whorl ridge pattern prevails the arch pattern; however, it
also occurs nearly two times less frequently than the loop pattern. It is also interesting
to note that for the whorl ridge pattern, a simple circular ridge was not found on index,
middle, ring and little fingers of the left hand. The women also had the simple circular
ridge only on two of the left hand fingers — index and ring finger to be precise.

Interestingly, both women and men had the same percentage of whorl ridge pattern
on both hands. Thus, for the whorl ridge pattern the results in both groups in the study
were similar despite the fact that fewer women than men (thirty-one women and fifty-
seven men) participated in the study.

To determine the distribution of papillary ridge patterns on fingerprints of
the right hand of men and women and the left hand of men and women, papillary ridge
patterns of eighty-eight male and female study participants (880 prints in total) were
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examined by the authors. In the course of the process, arches were found in forty-six
cases in the right hand prints of the subjects and in sixty-seven cases in the left hand
prints, therefore, the frequency is 5.23 % for the right hand and 7.61 % for the left hand,
which totals to 12.84 % of incidence frequency for the arch pattern in both hands of
men and women.

The study participants had a loop ridge on the right hand in 26.93 % of the cases
and on the left in 29.43 % of the cases, which in total constitutes 56.36 % of the loop
ridge pattern on both right and left hands of men and women.

The percentage for the whorl ridge patterns for the right hand was 17.84 % and
for the left hand 12.95 %, which constitutes 30.79 % in total for whorl ridge patterns for
both men and women. It is interesting to note that practically all whorl ridge types were
represented on the right and left hands of men and women. The complex pattern — curved
loop was not found in the fingerprints provided by the study participants.

As a result of the survey and analysis, the authors dare to state that regardless of
the number and gender of the survey participants and the decade, the distribution of
gutter types is very close to the figures reported in the literature. It has therefore been
confirmed that there are fewer arches than other types of ridges, that loop ridges are
the most common ridges followed by the whorl ridge pattern. A similar percentage dis-
tribution of patterns was observed in the right and left hands of men and women in this
study, as well as in the cross-comparison of papillary ridge patterns, based on fingerprints
of men and women.
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Abstract

The aim of the study is to identify and investigate ownership trends in explora-
tion and use of subterranean depths of Latvia, by examining aspects of legal status of
subterranean depths. The following methods were used as part of the study: (1) analytical
method used for gaining and analysing the amount of information obtained, as well as for
structuring research work; (2) comparative method for analysis and comparison of legal
frameworks between European continent countries for the use of subterranean depths
in regulatory enactments; (3) empirical method based on facts obtained objectively and
systematically through collection of information.

The main results of the study include:

1. Today, when society’s demand for energy is growing rapidly to ensure the well-
being of society, and technology is evolving more rapidly so that energy resources
can be used in an increasingly economic way, it is important to be able to
separate the public’s common interest and private interest in energy resources
located in the subterranean depths.

2. In the 21% century Latvia, legal framework for the ownership of subterranean
depths has not carried out the introduction of a legal framework corresponding
to the needs of modern society and technological capabilities to be able to per-
form systematically both the search and exploration of new mineral resources
and other resources of subterranean depths and the establishment of a national
strategy for the exploitation of subterranean depths.

Keywords: legal status, ownership, property, subterranean depths.
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Introduction

The rights to property are essential rights of an individual, because a person’s
well-being is largely dependent on them. The right to property is one of the oldest and
best developed sectors of the law (Reine, 1999).

The aim of this article is to look at ownership trends in the research and use
of Latvian subterranean depths, describing aspects of formation of subterranean
depths’ legal status. In the framework of the study, the main methods used were
1) analytical method that is used for gaining and analysing the amount of informa-
tion obtained, as well as structuring the research work, 2) comparative method, with
the help of which legal frameworks in relation to the use of subterranean depths that
are determined in regulatory enactments were analysed and compared, 3) and empir-
ical method based on facts obtained objectively and systematically through collection
of information.

Subterranean layers or subterranean depths are part of the earth’s crust, located
under the soil and surface waters unto the depth, where geological studies, mineral
extraction or their use is economically and technically possible. In practice, the owner’s
right to the subterranean depths is mainly important from the point of view of the (posi-
tive) use of the property (Grutups & Kalnins, 2002).

Although modern society lives in the industrial age, the climate, natural resources
and land and its useful properties, as a type of resources, are gaining an increasing
attention and importance.

In land management “land” is described as a physical object to which specific
rights are attributed, and which has a certain value. Land is considered a business object
in the real estate market, which has a certain economic, social, ecological, and cultural
value (real estate), and as an object for specific use (Auzins, 2009). In turn, the term
“ownership” in the term explanatory dictionary (https://tezaurs.lv) is understood as legal
norms that govern affiliation of items to the owners.

Latvian subterranean depths cannot be compared to countries that are rich
in natural resources such as Russia or Norway, but it possesses underground waters,
sand, gravel, clay, dolomite, gypsum, limestone, amber, possibly diamonds, iron ore
and petroleum deposits that have become an apple of discord within last ten years
(Gavena, 2001).

The process of the use of beneficial properties of subterranean depths in
Latvia has not been widely used in the country so far, because no energy resources
or other chemical elements in Latvia, were widely obtained, or, for example, geo-
thermal heat, was not used, because there has not been a sufficient public interest and
there has not been any sufficient research base on the relevant interests of Latvian
subterranean depths, which could be used or industrially developed in the near
future, but there is a great potential for transparent future and national economic
development.
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Comprehension of Subterranean Depths

Ownership of subterranean depths is different from the rights on the use of land
considering the actual way of their use. However, looking at the evolution of the concept
of ownership of subterranean depths, land laws were originally established and conse-
quently, in the process of development of technology and chances to use the subterranean
depths, ownership aspects of subterranean depths started to develop.

Throughout Europe and majority of the world, with an exception of the US, people
have realised that wealth of subterranean depths, which has not been fully comprehended,
is not human made, but it has gradually appeared in each place in the Earth’s develop-
ment process that hs taken millions of years. Minerals have been formed in subterranean
depths independently of different administrative or property borders, and to ensure their
rational use and protection based on the interests of all national citizens, they should
not belong to landowners. Restoring and developing Latvian legislative systems, unfortu-
nately, opinions of geologists and environmental professionals have not been considered;
the rule of Civil law of 1937 is still in force, which determines that subterranean depths
and all minerals are owned by the landowner. The same legislators, despite the opposi-
tion of the association of geologists, kept the same norm in the adopted law of 1996 “On
subterranean depths” (Gavena, 2001).

Also, now, in 2021, in Latvia, the ownership of the subterranean depths is stipu-
lated in the Civil Law and in several special sector laws such as the Energy Law, the Law
“On subterranean depths”. Latvia has introduced a model of ownership when the energy
resources in the subterranean depths are owned by such a landowner who owns the sur-
face layer of the land. Such a model is very rare at the level of both the European Union
and globally.

Various theories, where the American Law recognises ownership of the Earth’s
centre can be seen up to 1766, when W. Blackstone declared his famous doctrine on
England laws (Commentaries on the Laws of England). Although it was not the principle
of law contained in the laws of Rome, despite the used Latin in the word “Maxim”, nor it
was the theory that was recognised in the early regulations. Rather, it should be perceived
as a hyperbole that was made up by W. Blackstone, without any previous basis in English
legal acts. While being ignorant of geology of subterranean depths, English and American
courts repeated this geocentric theory for decades and often there were cases when rights
on subterranean depths were not even the object of disputes. The authors and disciples of
scientific works, as well as legal dictionaries took over the geocentric theory, widely using it
to help to define the meaning of the word “land”, to explain the amount of property rights
that were granted with the help of different documents. In the end of the nineteenth cen-
tury, the frequent repetition of this theory has transformed W. Blakstone’s non-argumented
claim into an independent legal norm of the American law (Sprenching, 2008).

Over the past centuries, practical functions and land use rights of land and sub-
terranean depths have changed significantly, technologies, which also contribute to
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the acquisition and use of subterranean depths not just a primitive use and processing
of the land surface, have developed.

The idea that the landowner has also become the owner to heaven for corresponding
period could be a hyperbole of harmless theory, until it began to threaten development of
the aviation industry. Given today’s modern scientific knowledge and new achievements
in subterranean depth technologies, an equally foolish view can be encountered that
the landowner can also call themselves the owner of the earth’s central part, including
the earth’s molten core part. Without the written rights or general logic support, such
a theory nowadays is just a strange relic from past times (Sprankling, 2008).

Unlike with land, there is no doctrine of personal property. The reason is that
property doctrine is rooted in feudalism. In addition, at a time when the doctrine was
developed, there was no requirement for other things as for the land, namely that the law
would facilitate transactions over the time. Indeed, the purchase and sale of daily items
would be devastatingly disturbed if the law recognised that it can be invisibly exposed
to a number of interests of this kind (Burrows & Feldman, 2017).

The starting point is that the person’s interests, for example, for a car or a coat are
uniform and indivisible, namely, the rights to their exclusive belonging for a lifetime.
In relation to land, these rights include the term “ordinary fee”. It must be admitted,
though, there is no similar proportional term for equivalent goods. Some use the word
“property”, others — “ownership”, although neither is suitable. It is better to have the title
that is obtained from the rights — the rights are such rights to the exclusive item that are
in force in relation to it forever. Such a title is often a grossly abused word and is applied
in relation to the interests that give its holder the rights to other items that are not in
their exclusive possession. For example, sometimes it is a word that is suitable for debts
which are not an ownership at all. In order to help to think clearly, its use is limited to
exclusive item management rights. And as far as it refers to goods, it is the only title that
can be used without any time limit. Thus, it is being said that “a present for one hour is
a present for life” (Burrows & Feldman, 2017).

Rights as a way of exercising power over the Earth is a solution of legal type and
nature, on how to determine boundaries so that people can develop during their lifetime
in a certain unit of land, which existed and will still exist for millions of years. Thus,
the ownership of land and subterranean depths cannot be attributed to the same value
as ownership, for example, to personal property.

Although the exact unit of land depends on relevant rights, these rights, for a better
understanding of the term, can be called “quasi-ownership”, as they only have provisional
or incomplete characteristics which are usually associated with property in a particular
land area. However, many rights in this category have at least one of the attributes of
ownership, namely, they include the rights to land that have different land ownerships.
Most of these “quasi-property” rights include public rights which everyone can exercise
regardless of whether they own the land, just because they are a member of a particular
association. Some public rights are similar to profit a prendre (for example, public rights
to fishing). Other public rights are similar to easements (for example, public rights in
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relation to highway). However, the rights of all society differ from easements because they
do not provide for a dominant rent and a special grant is never given to any individual
(Gray K. J., Gray S. F,, 2005).

Land is a word with a very broad meaning. The breadth of the meaning of this word
is reflected in a number of definitions set out in English legislation, which, although far
from the uniform or consistent definition, points to a surprisingly versatile understanding
of the term “land” in English legal acts. In the basic rules of the English law, contained
in the 1925 general legislation, “land” is described as:

“Ownership of the land, as well as mines and mineral resources, regardless of surface,
building or the parts of the building (horizontal, vertical or any other form) and other
material benefits; also manor, rent and other intangible goods, as well as easement,
rights, a certain privilege or benefit on the surface of the land or in its depths.” (Law of
Property Act 1925 (I) (IX)) (Gray K. J., Gray S. F., 2005)

It can be seen that in the early 20" century, an understanding of ownership and
various forms of use for different land units has only began to develop. Such a rapid devel-
opment also took place because the world’s dominant colonies of previous centuries had
collapsed, and more and more countries and democratic societies since have developed,
and, respectively, more and more people were able to gain ownership of a certain personal
property and real estate, which, accordingly, required a certain legal framework to avoid
potential disputes and uncertain situations.

Potential of Use of Subterranean Depths

Useful properties of subterranean depths in Latvia have so far not been widely
used, as so far neither energy resources nor other chemical elements have been widely
obtained there, or there has not been used geothermal heat, for example, because of
the lack of public interest, economic incentive, and there is insufficient study base on
valuable properties of Latvian subterranean depths that could be used for the purposes
of economic development. Consequently, legal framework in relation to the use of subter-
ranean depths has not been practically used in Latvia so far, and, it has led to a situation
when the first discussions arise; society has already reached the level of misunderstanding
and conflicts and come to various interpretations. However, as can be seen from Figure 1,
there is actual potential of geothermal energy in Latvia, and it would be necessary to
improve legal framework to ensure better research and potential extraction.

Technology is developing, and mining of ore that was not known before because
of the strategic location of Latvia is becoming possible and beneficial; however, legal
framework is yet to be established, created at the same time with a Jules Verne Book
“Journey to the Center of the Earth”, to also meet the progress. For example, Finland has
set a modern regulation of mineral mining, advertising itself as one of the best places
for use of subterranean depths in Europe. Such a possibility is there in Latvia as well,
the question is whether this opportunity will be used (Pastars, 2017).
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In Latvia there are several groundwater horizons that can be used to supply heat
and hot water, agriculture, fisheries, and balneology. The most significant geothermal
resources (earth heat) for practical use are associated with groundwater in Cambrian
and Devon-age sediments. The temperature of the groundwater in these sediments is
determined mainly by the intensity of the Earth's internal underground heat flow, which
is very different in the various regions of Latvia (see Figure 1). The highest ground water
temperature (marked in more red color in Figure 1) has been found to be in Cambrian
sediments in the south-west of Kurzeme region, as well as in the neighborhood of
Eleja-Jelgava.
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Figure 1. Potential for geothermal resources in Latvia (source: Latvian Environment,
Geology and Meteorology Centre)

The ownership rights on subterranean depths in Latvia are stipulated in the Civil
Law and several special sector laws, namely, the Energy Law, Law “On subterranean
depths”. Latvia has introduced a model of ownership when energy resources in subter-
ranean depths are owned by the land owner who owns the surface layer of the land. Such
a model is very rare in the European Union.

Article 1042 of the Civil Law provides that the land owner owns not only the surface
of the land, but also the airspace above it, as well as the layers of the land that are under it
and all the minerals which are in them. In turn, Article 1043 of the Civil Law determines
that the land owner may, at his own discretion, manage the land’s surface, the airspace
above it, as well as the layers of the land underneath it on his own, unless those actions
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affect foreign borders. The first part of Article 3 of the Law “On subterranean depths”
determines that subterranean depths and all minerals in them are owned by the landowner.

Subject to the rules contained in the Civil Law, components of the land plot (land
area) are:

1) subterranean depths and Minerals (Article 1042 of the Civil Law);

2) buildings that are tightly bonded with the land (Article 968 of the Civil Law);

3) trees and other plants that lay their roots in the ground, sown seed (Articles

973 and 976 of the Civil Law);
4) newly emerged island, seabed, and alluvial deposit (Article 960 of the Civil Law)
(EN Portal, October 2017).

Legal affiliation of subterranean depths and minerals in the territory of Latvia has
been unchanged at least since the 19t century. Article 1042 of the Civil Law is the same
as Article 877 of the Baltic states civil law collection. This legal norm is interpreted that
without the consent of the land owner, any actions in subterranean depths are unaccep-
table, regardless of the depths in which they are carried out (Bukovskij, 1914). On the other
hand, in the doctrine of law there is an indication that the rights to subterranean depths
are attributable directly to minerals that are inside them not on subterranean depths at
all (Tjutrjumov, 1927). In addition, it is emphasised that “the essence of the land owner’s
rights is to ensure his rights to the content of the subterranean depths only to the extent
that the opportunities can reach to act on them” (Tjutrjumov, 1927).

In contrast, soviet civil laws on cases that are withdrawn from overall circulation
considered land, its depths, waters, and forests as the property of the land owner (Vebers,
1979; Grutups & Kalnins, 2002).

As is follows from the literal meaning of Article 1042 of the Civil Law, the owner
of the land plot owns not only the surface of the land (by which, inter alia, the soil and
surface waters are defined), but also the “air pole” above this land plot and “land cone”
that extends from the land surface to the centre of the land (Sinajskij, 1926). Based
on this understanding, the legal literature recognises that the Civil Law “does not
recognise the limits of height or depth” (respectively, vertical borders), and in the case
if any owner would have an interest in defending his rights at a high height or depth,
according to the Civil Law, it is always possible” (Cakste, 1937). However, every subjec-
tive right means not only legal, but also physical possibility of using this right (Sinajskij,
1926; Sinaiskis, 1935). In addition, the purpose of subjective right is to meet (protect)
certain interests; in addition, this purpose has a decisive role in determining the limit
of the use of particular right (crox. Brox, RN 571; Larenz / Wolf, § 14 RN 18 f) (Grutups
& Kalnins, 2002).

It can only be concluded that after reinstating Latvian independence on May 4,
1990, the Civil Law, including the legal framework in relation to the ownership of subter-
ranean depths required significant modernisation, since more than 50 years had passed
since the Civil Law had entered in force on 1 January 1938, but the Civil Law was rein-
stated in its historical version, sequentially resulting in conflicts, taking into account
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the values of the modern society and opportunities of perspective use of technological
equipment.

The regulation of the Latvian Civil Law has not developed over time and has not
been adapted to modern trends. Approach of the Civil Law in the issue of property’s
physical unity, as well as lack of regulation of the law “On subterranean depths”, which
is also influenced by the Civil Law’s approach to the issue of subterranean depths, is
an important obstacle to attracting investment for the research and extraction of the min-
erals. Therefore, the regulatory framework should be improved to provide opportunities
for modern and economically efficient development of the mining sector (Cabinet of
Ministers of the Republic of Latvia, 2016).

National legal science and practice of such a small nation as Latvia will never be
sufficiently large enough to create a base for serious, deep jurisprudence in all spheres
of the law. Therefore, Latvian authorities and judicial practice (as prior to 1940) should
follow the model of other small nations and should not only use national law science and
legal reports in its daily work, but should also be connected to large national systems
with a wide range of traditional science and practice (Levits, 1998).

Unique or outdated are some of the assessments of the Latvian existing regula-
tory framework, according to which land owners own all subterranean depths even to
the centre of the land (earth). It is possible that amendments to the regulatory enactments
will take place soon, which will determine restrictions on the rights of use of subterranean
depths in case of the research (LV portal, November 2017).

Modern private rights on ownership of natural resources are increasingly nar-
rowing in favour of the overall public interest. Individual rights on the use of land or
acquirement of mineral resources have no more advantage over the general public interest
in protection of the environment (Mcharg, et al., 2010).

With the development of the nation and society, its consumption and demands on
energy resources and energy to meet different national economy needs, increase. In recent
years, the issue of energy independence for the European Union and, in particular, Latvia
has become relevant considering both the global energy market trends and the Ukrainian-
Russian crisis, which created negative indications on provision of national energy needs
and energy independence as a whole.

Research of local resources and assessment of mineral resources is very important
for development of national economy. This information is very necessary not only for
development of existing mineral processing industry, but also to introduce new tech-
nologies through researched mineral resources. Only in this way their full and rational
use is possible. The further research and economic evaluation of new minerals, including
energy resources (oil, thermal water, peat fuel) is also important (Latvian Environment,
Geology and Metrology Center, 2021). In order to effectively obtain and qualitatively
process such an information on existence of potential resources in subterranean
depths would require such a legal framework in Latvia that would allow such research
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of subterranean depths also in real estate of other persons. Information in Figure 2
shows that peat potential in Latvia is progressive with a significant opportunity to be
developed.

In Figure 2 appears that peat potential in the Republic of Latvia is progressive with
a significant opportunity to develop it. There have been a lot of potential peat harvesting
sites throughout the Latvia territory, mainly in the south-east of Latgale region.
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Figure 2. Latvian peat resources (source: Project “Latvian peat deposit data quality analysis,
preparation of recommendations for improvement and use in the preparation of
national strategy’s basic documents” results)

Challenges of Legal Scope of Subterranean Depths

Regarding the use of subterranean depths in Latvia, there is a peculiar situation;
according to the Civil Law, subterranean depths, including mineral resources, belong to
the land owner. However, to ensure sustainable use of resources, the government deter-
mines its own requirements. Using the regulation of the Law “On subterranean depths”,
the Law “On Environmental protection” and other regulatory enactments, a compromise
between the interests of land owners, development needs and environmental protection
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requirements is being achieved (Ministry of Environmental Protection and Regional
Development of the Republic of Latvia, 2021).

Property rights as human rights are part of international laws. In national laws, they
are a part of public laws, including constitutional laws. This means that property rights as
human rights include general theoretical and dogmatic knowledge of both international
laws and national laws. The international historical development of property rights shows
that the right to property in international laws is primarily localised in contract laws, but
they may also be found in customary laws and general law principles. In national laws,
they are mainly found in the composition of public laws, including the composition of
constitutional laws (Article 105 of the Constitution (Satversme) of the Republic of Latvia)
(Neimane, 2005).

The right to property as a development of the human rights is one of the most
important prerequisites for the property rights that are guaranteed by Article 105 of
the Constitution and the European Convention on Human Rights to be practically applied
and to become the practical rights in Latvia. The main function of human rights is to
provide human rights toward the government. So, they are the rights of an individual to
require some certain course of action from the government (Neimane, 2005). Thus, it
can be understood that ownership nowadays is developing an increasingly closer com-
prehension also in the context of general human rights.

Some human rights are not subject to restrictions from the state. They are abso-
lute human rights which must not be restricted under any circumstances (for example,
rights on life). However, most human rights, including the right to property, must be
reasonably limited to harmonise the various rights of many individuals (Neimane, 2005).

In democratic, legal, liberal state and in general human rights theories of public
apparatus, institutional and judicial task is to form the human rights in a way to preserve
the highest possible individual room for freedom with least restrictions and thus prevent
the individual human rights’ conflicts with common interests and other individuals’
human rights (Neimane, 2005).

The state can restrict a large part of human rights, including the right to property.
Such public powers are contained in the human rights system itself. Restrictions imposed
by the state are legal only if they are within the limits of these mandates that are named as
The limits of human rights limits in the general theory of human rights (Neimane, 2005).

Although ownership is inviolable, the state may restrict it, while such restrictions
can only be regarded as legal only if they are within the limits of these mandates that are
named The limits of human rights limits in the general theory of human rights. The same
principle of ownership can be attributed to the principles of land property and deter-
mining the ownership of subterranean depths. In order to ensure that the state does not
violate the permissible mandates of restrictions on property rights, and, consequently, to
ensure effective implementation of human rights in property laws, the legal state must
provide following three functions:
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1) create a criterion to determine the limits of how far the country may restrict
the property rights. Initially, it is the task of the legislator. The Latvian legis-
lator has set such criteria in Article 105 of the Satversme, and its appro-
priate interpretation guarantees that the country adheres to the human
rights limits. However, the criteria set in Article 105 of the Satversme con-
tain only such guidelines that can be interpreted with the interpretation
methodology;

2) organise state activities in a way to observe the specific boundaries of human
rights theory and dogma in its action without violating its authorised mandates
of restrictions on human rights in the field of property rights;

3) ensure an effective mechanism for contesting the state’s action in protection
of property rights (Neimane, 2005).

Observing the general human rights theory, checking whether the state-specific
restriction of property rights is justified, should be carried out in three logical steps
(Neimane, 2005):

1) determination of the rights to the content of property (which is protected);

2) determination whether national action is qualified as infringement of prop-

erty rights;

3) ascertaining whether infringement of property rights is justified.

The basic principles of public laws of national legal apparatus, which also prevail in
the comprehension of the European Convention on Human Rights, are proportionality,
equality and the principle of prohibition of discrimination or the principle of legitimate
expectation, the principle of legal defense, the principle of legality, the principle of effi-
ciency, etc. (Neimane, 2005).

The principles of law are derived from the written norms which specify the content
of the written norms more closely, and, in turn, where the written norms have left white
spots, they act as a direct and unmediated source of law that institutions and courts apply
in the same manner as regulatory enactments. The principles of law in mutual interaction
are developed both in legal practice and legal science (Levits, 2000).

The state has an obligation to respect property rights as well as human rights. It
is determined by Article 89 of the Satversme. This constitutional norm is applicable on
the entire Latvian state authority — legislator, executive, and judiciary. It includes human
rights regardless of their location in the Satversme, laws or Latvian contracts and gives
them a constitutional rank (Levits, 2000).

The task of the state is to organise its work not violating the property rights and so
that these rights would become self-realizing in the daily practice of a country. If the state
is unable to provide a person’s right to property, protection of its rights also follows from
the first Article of the first protocol of European Convention on Human Rights. It is there-
fore important to know and be able to correctly apply the translation of the first Article of
the first protocol of European Convention in accordance with the practice of the European
Court of Human Rights that is related to the protected spectrum of property and state
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intervention permissible criteria (Neimane, 2005). Consequently, the country must have
determined clear action and legal framework in relation to ownership aspects, including
those relating to subterranean depths and restrictions on the use of subterranean depths.

There is no strategy for the use of subterranean depths in Latvia in national and
municipal lands. There are no systematic actions on the search and research of new min-
eral resources and other subterranean depth resources, as well as additional research work
on known mineral deposits, to provide their more rational use (Ministry of Environmental
Protection and Regional Development of the Republic of Latvia, 2013).

In 2016, the concept of improvement of the legal framework for use of subterranean
depths to attract potential investments was enacted. All these years the work to improve
the regulatory framework and encourage the more efficient use of subterranean depths and
involvement of land owners in their research has continued. The Saeima (the Parliament
of the Republic of Latvia) completed the work on amendments to the Law “On subterra-
nean depths” in 2021 (Saeima of the Republic of Latvia, 2021). The law is complemented
by a new term — geological research of national importance — determining that its aim
is to obtain important information on the geological structure of the territory, geological
processes and minerals that can play a particularly important role in national economy,
defense, and other areas. Currently, any actions of the use of subterranean depths are
directly dependent on the land owner, so that geological mapping or other research works
are often not possible. The investor or scientific institution must agree with each land
owner on the use, exploration, or mining work of minerals even before the license for
the use of subterranean depths has been received, state the authors of the amendments.
The geological mapping that was carried out in the second half of the last century shows
that mineral resources that are potentially available in Latvia include hydrocarbons, dif-
ferent metal ores, and others that are located not only in sedimentary rocks but also in
the ancient crystal platform. Prospective mineral resources require additional detailed
research, so was stated in the assessment report (annotation) on initial impact of the Law
“Amendments to the Law “On subterranean depths™”.

The stated documents (annotation and legal norms contained in recent amend-
ments to the Law on the subterranean depths) lead to a conclusion that, although the legal
framework has been improved and should contribute to the provision of geological
research in Latvia, the land owner will still have legal opportunities to delay the research
of subterranean depths and extraction of minerals, which would not be in the interests
of the national economic development and general public.

Conclusions

The principle of the Civil Law that the person who owns the land owns everything
that extends even to the sky and depths of the earth has originated in a medieval era
and it would be necessary to modernize the legal norms contained in the Civil Law and
determine that subterranean depths belong to the Republic of Latvia as a legal entity.
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Nowadays, when the public demand for energy is growing rapidly and technologies
are increasingly developing, it is important to separate the overall interest and private legal
interest in energy resources and minerals in subterranean depths to ensure the well-being
of the public, and that energy resources could be gained in an increasingly economical way.

In the 215 century, the Latvian legal framework in relation to the ownership of
subterranean depths has not introduced relevant legal framework to meet the needs of
modern society and technological opportunities, to consequently make quality perfor-
mance both on the search of new minerals and other subterranean depth resources and
systematic research works, and already identifying them, and, accordingly, a state-level
strategy on the use of subterranean depths would be developed.

Although the Saeima in the early 2021 has completed the work on amendments
to the Law “On subterranean depths” and those have entered into force, which will
improve the legal situation in the issues of subterranean depths, it would be necessary to
perform more conceptual and radical changes in the Latvian legal framework in relation
to subterranean depths and their useful properties.
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